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PRACOVNA MIGRACIA. PRICINY A EFEKTY - OPIS
PROBLEMATIKY

LABOR MIGRATION. CAUSES AND EFFECTS — OUTLINE
OF PROBLEM

Antoni Olak!, Jerzy Michno?, Jarostaw Koson3, Marek Wiater*

Abstrakt

Migracia nie je novou socialnou zalezZitostou, ale cesta, moznost' ludi riesit tazké situdacie a nebezpecenstvo
sprevadzajuce zivot je sucastou SirSieho probléemu fenoménu migracie. Ludia, ktori sa podielajii na tomto
postupe, si vSak uplne neuvedomuju, Ze pri zmene miesta bydliska, Zivota, prace, trvalo alebo docasne sa
objavujii nové vyzvy a hrozby. Mdlokedy si myslia, Ze mézu potrebovat pomoc. Koncept migrdacie musi byt
najprv objasneny. Je to proces priestorového vysidlovania obyvatelstva, ktorého cielom je trvalé alebo trvalé
premiestnenie miesta pobytu. Suvisi to so situdciou, v ktorej je migrant nuteny rozlucit' sa s rodinnymi
prislusnikmi, strdaca svoje existujuce kontakty. Migraciu mozno zvazit' z pohladu krajiny povodu, hostitelskej
krajiny migrantov alebo oboch statov. Otazky migracie je mozné zvazit aj v mnohych krajindach, vo svetovych

regionoch alebo na celom svete.

Key words

Migracia za pracou, socialne problémy, hrozby, vnttorna a vonkajsia bezpecnost’

Abstract

Migration is not a new social matter, but a way, a possibility for people to solve difficult situations and dangers
accompanying life, is part of the broader issue of the phenomenon of migration. People who participate in this
procedure, but do not fully realize that with the change of place of residence, life, work, permanently or
temporarily, they emerge new challenges and threats. They rarely think they may need help. The concept of
migration itself needs to be clarified first. It is a process of spatial displacement of the population, whose aim is
to change the place of residence permanently or for some time. It is connected with the situation in which the
migrant is forced to part with family members, he loses his existing contacts. Migration can be considered from
the point of view of the country of origin, the host country of migrants or both states together. Migration issues

can also be considered in many countries, world regions or globally.

Key words

Labor migration, social problems, threats, internal and external security
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1. LABOUR MIGRATION- EXPLANATION OF THE CONCEPT OF MIGRATION,
WHY IT IS PRESENT IN TODAY'S TIMES - CAUSES AND EFFECTS

Introduction: Migration - a historical outline

Labor migration is part of the broader issue of the migration phenomenon in genere.
Movement of the population is a constantly present trend among societies, especially those
less financially rich. World powers such as the United States of America, Canada, and
Australia were settled by migrants, mainly from Europe and Africa who, in search of a better
future, travelled hundreds of nautical miles to settle in the desired "richer and better
homeland".

Slavs settled in Central Europe in the 5th century, covering territories abandoned by
Germanic tribes between the Bug and the Oder rives. Continuing expansion to the west in the
6 century to the Elbe line and to the south, colonizing the Pannonian Plain and the Balkans.
The Plowiec tribes (today's Russia and Ukraine), Turks or the Ottoman tribes migrated. The
end of the Middle Ages is identified with the end of the great migration of the population
understood in a traditional way as an approach to the possession of a specific territory "for the
settlement and use of new areas and transferring well-tried manners and legal and
organizational solutions beyond human potential".

From the history of our contemporaries, the Poles began their first mass exodus from
the defeat of the November Uprising. By the end of the 1830s, over 10,000 soldiers and
civilians were in exile. In the years 1888-1914 almost 3.5 million people left the territories of
the former Polish lands®.

The recovery of independence by Poland radically changed the nature of trips. So far
people emigrated for fear of political repression, after 1918, mainly for economic reasons.
The basic destination of peasants in this period was the United States, Canada, Brazil and
Argentina, whereas France was the destination of workers. The purpose of this paper, my
speech, is to analyze the issue of labor migration in terms of its territorial occurrence, to
distinguish the forms and causes (motives) of migration, the economic, social and, finally,

political effects of the presently increasing phenomenon.

5 op.cit. p. 106.



The concept and definitions of migration

Migration from Latin is <migrare>, meaning to wander, to change. It means a change

of place of residence or stay for a fixed period or for a definite period. This is a phenomenon

in which individuals or entire communities change their residence and settle new territories.

From the sociological point of view, it is a change of the existing socio-cultural environment

to permanent or temporary new®. The migration is influenced by economic, environmental,

political and social factors in the country of origin of the migrant (push factors) or in the

target country (attracting factors). Historically it is assumed that a relatively favorable

economic situation and the political stability of the EU were an important attraction for

immigrants. Previous migration researchers proposed the following classification of the

phenomenon due to:

1.

2.

3.

4.

Situations in the homeland - migration for economic and political reasons,
emotional (e.g. ethnic discrimination), for environmental reasons (e.g. natural
disasters, ecological disasters);

Personal purpose, or motivation to: take gainful employment, raise qualifications
professional competences, travelling (tourist migration) or joining families.
Duration of stay: unlimited (permanent) and limited (temporary). Temporary
migration can be short or long-term, often of a rotational nature - it does not appear
in the indicator of the number of inhabitants considered inhabiting in a given area.
This type of migration may be the result of a decision to move to study, take
a periodic job, and over time it may transform into a permanent migration’. These
migrations may take the form of: short-term (stay from two months to a year), -
long-term (longer than a year). With the concept of time migration,
the connotations indicate seasonal migrations: including those increasing at certain
times (e.g. related to agricultural work, pendulum: it is systematic trips and returns
(e.g. daily commuting), transit: they consist in stopping at for some time in one
state, in a situation where the emigrant's destination is a different country.

Due to distance: external (interstate) migration, e.g. continental, overseas: internal

migrations (between administrative units of a given country).

At this point, it must be said that there is a possibility of building further qualifications

due to newer research needs. Referring to the current issue of migration, researchers

¢ S. Kubiciel-Lodzinska, Imigracja zarobkowa do wojewddztwa opolskiego. Skala, warunki i perspektywy.
(Labor immigration to the Opolskie Voivodeship. Scale, conditions and perspectives), US, 2012, p. 9.,
7 op.cit.p. 12.



investigate the concept of transmission, incomplete and fluid migration. The
conceptualization of the first concept, i.e. the transmission, took place along with the mass
movements of the population at the beginning of the 21st century. A sociologist, Nina Glick
Schiller, defines transnational processes in political, economic and cultural terms. They cross
national borders and apply to all entities operating internationally as part of institutional
policies and practices. Transmission also includes relationships between individuals (cultural,
social, economic), but also the flow of goods, information and political influence. By
completing the above qualifications, she proposes to distinguish between transnational and
global processes, that is, to which we are somewhat doomed regardless of the living space®.
Despite many positive aspects, the trans nationality concept is gaining many
opponents. It is struggling with many methodological or definitional problems. The main
objection of the opponents is still a narrow research group, thereby overestimated its actual
scope and value of the phenomenon. In the case of incomplete migration, a temporary change
of residence is taking place, which sometimes takes years, and migrants are still very much
oriented to the country of origin, which reduces their relations with the country of emigration
to the necessary minimum. Many such cases can be noted on examples of pre-accession
migration of Poles, which was characterized by a certain form of illegality. After joining the
EU, the nature of Poles' paid emigration did not change significantly’. John Eade, Stephen
Drinkwater and Michael Garapich in the group of migrants they examined, they distinguished:
1. Sections of "storks" - circular migrants, often seasonal, working abroad as a secondary
sector of the labor market;

2. "Hamsters" - for a purely profit-making purpose of migration, who, after the
accumulation of the desired economic capital, return to Poland;

3. Resident migrants,

4. "Seekers" - young, ambitious, cosmopolitan oriented people who consciously keep open
various options for choosing a path / career in life.

Today, migration has become a global concept for citizens of all countries. It is
impossible to create and present a comprehensive definition of the phenomenon indicating
one of them as the basic one, due to the wide spectrum of occurrence and the complex nature
of the phenomenon. In connection with the topic included in the title, I will focus on the area

of labor migration.

8 A. Grzymata-Kozlowska, Ku socjologii mobilnego spoleczeristwa. Rozwdj nowych koncepcji migracji i integ-
racji a socjologia.(Towards the sociology of mobile society. The development of new migration and integration
concepts reasons and sociology.) ,,Studia Socjologiczne. 2013, nr 3,(210), p. 34.

? op.cit.p. 37.



Labor migration is a manifestation of a new perspective of Polish society, ie mobility.
Membership in the European Union, which results in many facilities for the Poles in terms of
freedom of movement, settlement, work, etc., redirected employees' attention to the European
labor market. After 1990, Poles legally left for the US and Germany. These two countries
became synonymous with the prosperity and guarantee of financial security. After 1st May
2014, the phenomenon of migration grew stronger. The deterioration of Poland's economic
situation at the end of the 1990s was reflected in the increase in the indicator of economic
migration. Since 1989, temporary labor migrations have prevailed, with a change in 2006 for
relatively longer journeys of about 1 year, but already in 2007 most migrants worked
periodically again. The fluctuations shown depend on the economic situation in the country
and compliance of the Polish employee on the foreign labor market. In this area, however,
much remains to be done'”.

Invariably for years, Polish employees have been supplying secondary sectors of the
economy. This can be seen on the example of the economy of Germany, Great Britain or
Ireland. Usually this is not due to the employee's preferences, but the demand reported by the
employers in the country of emigration. In this way, the employee's skills and knowledge are
depreciated, which in the future may be a serious obstacle to finding employment in Poland or
other country. After the accession to the European Union, labor migration became a part of
the public political debate, the problem of over 2 million working abroad, turned out to be an
urgent issue in the face of the global economic crisis. In addition, the United Kingdom and
Ireland dethroned Germany in terms of the conditions offered on the labor market that support
the employment of Poles. The phenomenon of migration in Poland has two dominant features:
profitability (80% of Poles indicate this type of trips), temporality (half of all emigrants did
not stay in the target country for more than 12 months, but in many cases first transform into
long-term stays, and then constantly)!!.

The Central Statistical Office conducted surveys among persons declaring a temporary
trip of at least two months to EU countries, which can be considered as a trip for profit. These

results are presented in Table 1.

10 p, Kaczmarczyk, J. Tyrowicz, Wspélczesne migracje polakow.(Contemporary migration s of the Poles).
Biuletyn Fundacji Inicjatyw Spoteczno- Ekonomicznych, PWN Warszawa, 2007, p. 9.

' M. Kwiatkowska, Z. Jurkiewicz, Wspélczesne migracje z Polski- proba oceny statystycznej zjawiska w latach
2004-2013. (Contemporary migrations from Poland - an attempt to evaluate the statistical phenomenon in
years 2004-2013) ,,Spoteczenstwo i Ekonomia” 2015, nr 1 (3), pp. 11 and next.
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Table 1 Number of emigrants (in thousands)

Country of | Number of migrants in thousands
stay

2004 | 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015
In general | 1000 | 1450 | 1950 | 2270 | 2210 | 2100 | 2000 | 2060 | 2130 | 2196 | 2320 | 2397
Europe

770 | 1200 | 1610 | 1925 | 1887 | 1765 | 1685 | 1754 | 1816 | 1891 | 2013 | 2098
EU 27
countries
incl.) 750 | 1170 | 1550 | 1860 | 1820 | 1690 | 1607 | 1670 | 1720 | 1789 | 1901 | 1983
incl.
Austria

) 15 25 34 39 40 36 29 25 28 31 34 36

Belgium

13 21 28 31 33 34 45 47 48 49 49 52
Cyprus

- - - 4 4 3 3 3 2 1 1 1
Czech
Republic - - - 8 10 9 7 7 8 8 9 9
Denmark
Finland - - - 17 19 20 19 21 23 25 28 30
France 0,4 0,7 3 4 4 3 3 2 2 3 3 3
Greece 30 44 49 55 56 60 60 62 63 63 63 64
The 13 17 20 20 20 16 16 15 14 12 9 8
Netherlands
Spain

23 43 55 98 108 | 98 92 95 97 103 | 109 | 112
Ireland

26 37 44 80 83 84 48 40 37 34 32 30
Germany

15 76 120 | 200 | 180 | 140 | 133 |120 | 118 | 115 | 113 | 111
Portugal

385 | 430 | 450 490 |490 |[465 |440 |470 |500 |560 | 614 | 655

11




Sweden 0,5 0,6 1 1 1 1 1 1 1 1 1 1

Great 11 17 25 27 29 31 33 36 38 40 43 46
Britain
Italy

150 [340 | 580 |[690 | 650 |695 |580 |625 |637 |642 | 685 |720
Non- EU

59 70 85 87 88 88 92 94 97 96 96 94
countries
(inc.)

Norway 20 30 60 65 67 75 78 85 96 102 | 112 | 115

Data concerns the number of people staying abroad temporarily for years 2002 — 2006, over 2 months, for
years 2007 — 2014 - over 3 months

a) till 206 — 25 countries

Source: Information about size and direction of temporary migration from Poland in 2004 — 2015 (GUS Data,
2016, p. 3)

Outside Poland, there were around 2,397 thousand at the end of 2015 compatriots, of
which the most in Great Britain, Germany, the Netherlands and Ireland. These majors are
among the dominant for many years in terms of employment. Italy, Greece and Spain are
much less popular.

The decisive criterion for selecting the country of migration is the unemployment rate:
at the end of 2016, respectively: - 3.9% in Germany; - 4.8% in Great Britain; in the
Netherlands 5.4%. For comparison, in Greece 23%: in Italy 12%. The data for 2014 shows
a significant increase in the number of paid employees in Germany and the United Kingdom.
In 2015, Poles emigrated to the rich countries of the "old" European Union. This number has
increased by 82 thousand compared with the analogous period of 2014. At the same time, the
number of people leaving for Norway increased to 84 thousand in 2015. In the case of

Scandinavian countries, the rise of visitors is not impressive, but the trend is permanent.
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An important issue is also the portrait of an average employee emigrating outside the
country. Until now, they have been divided into two groups: middle-aged people with
professional education migrated to Germany, younger with higher education to Great Britain.
Currently, many recruiters carry out research aimed at identifying the characteristics of a

potential emigrant (below).

Table 2 Profile of potential migrants employee

40% of Poles who are considering a trip are people aged 25-34

The popularity of economic trips in the 18-24 year range has definitely decreased

Most often people with a vocational / secondary education (28%) want to leave from Poland

Only every fifth has higher education

76% of the respondents surveyed in Poland have a job in Poland, 41% of them declare work based

on an employee contract, 21% civil-law contract, 14% declare self-employment

Most often, the residents of voivodships of the eastern wall declare the willingness to migrate -
30%, the center 22%, the northern one 20%, usually the inhabitants of villages and smaller towns

than large agglomerations

The most-chosen industry is construction - 18%, followed by agriculture / fruit-growing 15%, and

logistics - 14%

Before leaving, he can stop: loosening family and friendly ties - 71%, attractive job offer in the
country - 37%. A serious barrier is still linguistic shortages of Poles - 24% of respondents declared

problems with language

Threats of terrorist attacks

Source: Own study based on: Labor migrations of Poles. "V-Report" Work Service, Business Insider Poland, December

2016.
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Sources of migration

The source of the decision about labor migration is dissatisfaction with the property
status. Too low income that makes it impossible to meet the needs of the individual, their total
lack is conducive to the increasingly frequent departure of the Poles. In addition, the negative
perception of the economic situation and the opportunities for economic development give the
majority an incentive to even consider potential alternative earning opportunities. Migration
determines the differences in income obtained and the level of life between Poland and the
country of migration!

Unfortunately, the analyzed phenomenon does not deteriorate despite the survey results
of the Confidence Index carried out by the recruitment company Michael Page. It is clear
from them that 70% of Poles perceive the current situation on the labor market positively
(data for the first quarter of 2017). Such moods are particularly evident among respondents
from the age group up to 30 years old - 78%. Which means, referring to previous
considerations, that the popularity of foreign journeys "for bread" fell, among the generation
of young people by at least 14%. After Germany and Sweden, Poland ranked in the top three
of the list. The good prospects of the Polish labor market are also assessed by other research

groups aged 30-49 and over 49 years of age. The satisfaction rate was 70% 55%, respectively.

The effects of migration

The effects of migration should be considered in many spaces: economic, social,
territorial. This phenomenon affects both the supplying country and the receiving country.
Emigration brings at the same time benefits for the host country as well as often economic,
social and political problems. Contemporary researchers do not agree on the characteristics of
immigrants and their impact on the labor market. Professor Gorge Borjas from Harvard
proves that migration hurts Americans, while prof. David Card from the University of
California at Berkeley believes that "it has a small but positive innovation and a motor of
growth!?.

P. Thornton, in turn, treats the inflow of workers from the new European Union
countries as an impulse to stimulate a slightly-fledged British economy by supplementing the
shortage of qualified labor force. The increase in the number of Prague offers halted wage
growth and inflation. In countries where immigrants are welcome, they do not generate

unemployment among indigenous people or reduce wages. Much more often migrants fill the

1270% of Poles positively perceive the current situation on the domestic labor market. http://www. Outsourcing
portal. Eu/, (27.10.2018).
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niches in those segments of the labor market, in which the local population simply does not
want to work'>. Some migrants, especially those who are less paid, also benefit from the
support of social institutions in the country of emigration. Against this background, tensions
between migrants and residents are particularly frequent.

For example, they most often migrate to Great Britain. In addition to the opportunity
to find a better paid job, they can also benefit from a rich social support program.
Governmental initiatives that help financially young parents or lonely people in looking after
children, providing access to free prescription drugs, discounts on milk or a free birth school.
However, the most popular are benefits depending on the income earned. I am talking about a
£ 50 bonus, maternity and paternity leave, and above all Child Benefit, which is payable to
every parent living in the Islands whose child is under 16 (up to 19 years old if the child is full
time) . That is the equivalent of 20.3 pounds (around 24.36 euros). Weekly for the first child,
13.4 pounds (about 16 euros) for each subsequent one'*.

Economic migrants are people of different cultures, brought up in different
environments, in multinational families. They are ultimately people with extremely different
attitudes towards religion and national traditions. Conflicts on the racial and national
backgrounds are the most common ones that are annihilating indigenous residents and newly
settled. For example: riots in Leeds in Ireland or the United Kingdom with the presence of the
Poles. In total, since June 2016, over 18 serious incidents have been registered against
national hatred aimed at the Polish Community. The most serious event took place on 27%
August in Harlov, Essex County, where one person died and the other was seriously
injured.">.

Benefits and losses are also noted in the country of origin. The transfer of funds from
migrants to families in the country is a significant economic impulse. According to data
provided by the National Bank of Poland in the years 2004-2015, EUR 36.1 billion was
received from the Poles working in the European Union. However, the transfer of cash from
migrants does not include money that is transferred officially, but is "imported" to Poland in
cash. These transfers vary, depending on the type of migration - temporary or long-term and
the host country.

A decisive and systematic decrease in income yearly from emigrants from Great

Britain and Ireland can be observed. The reason here is to reduce the number of employees. In

13 A. Lusher, UE imigrants help create jobs, not Take them, study claims. “Independent” 20 June 2016..

4 A. Brzostek, Swiadczenia, zasitki i umowy : jakie prawa przystuguja Polakom pracujagcym za ranicg.(Benefits
and contracts: what rights are granted to the Poles working abroad), ,,Gazeta Prawna” 18.01.2014.

15 ibid.
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other countries, the number of transfers from temporary emigrants is falling, and is increasing
from long-term migrants. The exceptions are transfers from Germany, the Netherlands or
Italy, which are countries that employ seasonal work. The funds provided by emigrants aimed
at longer stays are increasingly important for the economy. This indicator in 2013-2015
amounted to over 67% of the total amount of transfers'®.

The above results are an analysis of surveys of the characteristics of Polish migrants as
well as the scale and channels of remittances sent to them by Poland. These are surveys
conducted from 2017 to the present (for 2016-2017 is not yet analyzed!) by means of direct
interviews on a group of Polish migrants aged 18-65 who left the country for profit. The idea
of conducting such research by the NBP resulted from the demand for information, which
would serve, among others, to estimate the amount of funds flowing to Poland due to the
work of the Poles abroad and increased knowledge in the field of mechanisms accompanying
employee surges. For the sake of comparability of data, the guidelines in individual years are
practically identical'’.

The decreasing number of inhabitants of the country of origin of migrants causes
shortages of personnel on the family labor market and problems with the efficiency of the
pension system. Often, periodical trips turn into a settlement in the host country, hence
significant quantitative differences between the recipient and the financing benefits.
Sometimes trips involving the whole family may affect demographic trends, accelerating
changes in the social security system, ensuring protection at retirement age by reducing the
number of people working and financing benefits in relation to the number of beneficiaries.
The impact of migration will be visible over several decades, when there will be a significant
proportion between the number of people holding and receiving benefits. Finally, even short
periodic emigration may cause the breakdown of family ties, also permanent. It all depends on

such factors as: who is leaving, for how long and how the immediate family reacts to it.

Conclusions

Labor migrations are a phenomenon that permanently affects the economic landscape
of Poland and other countries. The number of migrations, however, is steadily growing due to
the increasing possibilities of travelling. In other words, mobility and readiness to change a

place of residence, even a temporary one, is a desirable feature of every migrant. In addition,

16 1. Chmicelewska, Transfery z tytulu pracy polakéw za granicg w Swietle badai NBP, (Transfers for Poles
working abroad in the light of NBP research) ,Materiaty i Studia” 2015, nr 314, pp. 15-17.
17 op.cit. 70.
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the issue of migration is an extremely dynamic concept that has specific legal, political,
economic, social, cultural, psychological and humanitarian implications.

Labor migration is an expression of the pursuit of society's efforts to improve the
individual financial situation. Temporary, seasonal, circular or long-term - there are many
concepts defining travelling abroad. Many countries, in order to meet the needs of their
economies, decide to introduce such a migration policy to maximally encourage seasonal
workers to come and work. On the other hand, the transfer of remuneration to the country of
the migrant, consumed mainly by family members, also drives the family economy. There are,
however, many advantages and disadvantages of labor migration, it is certain that the flow of
labor, multiculturalism, multilingualism, mixing of religion brings with it development, but

also the threat of growth on the background of national conflicts.
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ILLEGAL IMMIGRATION AS THE BEGINNING OF THE END IN THE
WORKS OF JEAN RASPAIL
NELEGALNA IMIGRACIA AKO ZACIATOK KONCA V PRACI JEAN

RASPAIL
Mirostaw A. Michalski!, Dominika S. Wysoczynska?

Abstract

Literary works are not only a record of fictitious reality that is the effect of the imagination of their authors, but
often a peculiar study of the times in which a given writer lives. Based on their own intuitions and historical
knowledge, they often speculate about the image of the near and distant future. In this way books contain both
utopian visions of the world in the context of evolving techniques, medicine and science, as well as possible
changes that are almost prophetic visions of the future given by the authors. Such author is undoubtedly the

outstanding French writer Jean Raspail and his most controversial novel, The Camp of the Saints.

Keywords

Jean Raspail, illegal immigration, the fall of civilization, the end of culture, new quality

Abstract

Literdrne diela su nielen zdaznamom fiktivnej reality, ktora je dosledkom predstavivosti ich autorov, ale casto
zvlastnym Studiom doby, v ktorej dany spisovatel Zije. Na zdklade vlastnej intuicie a historickych vedomosti
Casto Spekuluju o imidzu blizkej a vzdialenej buducnosti. Knihy obsahuju tak utopické vizie sveta v kontexte
vyvijajucich sa technik, mediciny a vedy, ako aj mozné zmeny, ktoré su takmer prorockymi viziami budicnosti,
ktore uvadzaju autori. Takymto autorom je nepochybne vynikajuci francuzsky spisovatel’ Jean Raspail a jeho

najkontroverznejsi roman Tdabor svitych.

Keywords

Jean Raspail, nelegalne pristahovalectvo, pad civilizacie, koniec kultury, nova kvalita

Introduction

It can be observed that life is constantly nourished with death - that for something can
live, function and develop, something other must die. It is a visible process both in biology -
on the example of the food chain, and in social life, in the process of political and economic

changes, in the development of broadly understood culture, in the development of religion and

! Priest DSc Mirostaw A. Michalski, professor at the Christian Theological Academy in Warsaw, professor at the
Mieszko I School of Education and Administration in Poznan.

2 MA Dominika S. Wysoczynska, PhD student at the Faculty of Languages of the Nicolaus Copernicus
University in Torun.
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in the march of ideas, in the development of civilization, in the history of the whole world.
The new quality is growing and developing on the ruins of the previous reality. For some
cultural philosophers, such as Oswald Spengler, each culture has its own developmental
stages, but also achieves certain extensional point that starts its end. As he wrote in 1917, in
the introduction to his most famous position The Decline of the West: "The title, already
established in 1912 in the light of the fall of antiquity, strictly speaking means a certain stage
in universal history covering several centuries; at its beginning we are just standing"’.
Announcing the beginning of the end of Western civilization, he also emphasized a certain
teleological nature and the cyclical nature of history together with the transitional phases that
accompany it, which can be observed, described, captured and perhaps also predicted:
"Recent events have confirmed many of these ideas and have not undermined any of them. It
turned out that they had to appear just now in Germany, and what's more - that the war itself
was one of the premises that allowed to determine the final outline of this new image of the
world. In my opinion, it is not about the execution of one of many possible and only logical
justified philosophies, but about creating something natural, vaguely felt by all the
philosophers of history. I can say it without conceit. The idea of historical necessity that is an
idea that does not reveal itself in a given era, but rather represents it, is in a limited sense the
property of its author. It belongs to all times; it manifests itself unconsciously in the thinking
of all, and only the accidental private formulation, without which there is no philosophy, is
with its weaknesses and virtues the fate - and happiness — of an individual™.

In the so-called history, which is a chronicle, or rather an interpretation of the history
of individuals, nations, mankind, it can be seen that every culture and civilization reaches its
extensional point, the threshold at which its fall begins and then the end, or transition to a
different quality. These phenomena were registered not only in historical records, but we can
be their witnesses and accompany them also in literary works. Many of them were futuristic,
they were not only an element of broadly understood fantasy, but also a record that depicts the
special sensitivity of their authors about the vision of the future, which puts the writers almost
in the ranks of the prophets and visionaries. Undoubtedly, these outstanding writers and
scientists and their works belong in there:

- Aldous Huxley (1894 -1963) - Brave New World from 1932, Island from 1962;

- George Orwell (1903 - 1950), actually Eric Arthur Blair - Animal Farm from 1945,
Year 1984 from 1949;

3 Oswald Spengler, The Decline of the West, Aletheia Publishing, Warsaw 2014, p.11.
* Ibidem.
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- Michel Houellebecq, actually Michel Thomas (born 1956), Submission (Soumission)
from 2015.

We cannot forget about the oldest examples of such works that postulated the
existence of a perfect community, the land of eternal happiness, such as Utopia (Libellus
aureus nec minus salutaris quam festivus de optimo Reipublicae statu de que nova insula
Utopia) by Thomas More from 1516, City of the Sun (Civitas solis poetica. Idea reipublicae
philosophicae) by Tommaso Campanella from 1602 or New Atlantis by Francis Bacon from
1623.

It is impossible to exclude from this group an outstanding contemporary French writer

Jean Raspail who sees the future in a pessimistic way.

Jean Raspail - portrait of the writer

Jean Raspail was born on July 5, 1925 in the small town of Chemillé-sur-Déme in the
Central Region, in the Indre and Loire departments, he currently lives in Paris in the 17th
district. His parents were Octave Raspail and Marguerite Chaix. His father was a wealthy
factory entrepreneur, so he could provide his son with a good education. In his youth, Raspail
attended private Catholic schools: the Saint Jean de Passy school in Paris, the Sainte Marie
d'Antony Institute and the Roches in Verneuil-sur-Avre School - it shaped him and influenced
his values. As we read: "The traditional Catholic outlook of the author is a strong inspiration
for his work, in which he usually shows the collapse of the communist system and liberalism
and the reactivation of the Catholic monarchy. Raspail is a monarchist. He believes that the
current system of government, eliminating the king, rejected God, pushed him to the margins
of the personal life of citizens. According to the writer, being a royalist in today's reality is not
the pursuit of establishing a king, but the opposition to the de-Christianization of the
contemporary world. It is also a concrete moral disposition and respect for the continuity of
the tradition of France, once a mainstay of Catholicism. The writer's royalist views are also a
form of defense of aristocratism, which is somehow opposition to the loss of the individuality

of individuals in the mass of society"’

. According to his biographers, he has been organizing
mourning ceremonies commemorating the death of King Louis XVI, murdered on January 21
by revolutionaries, which bring together a conservative part of society. He has a special
reason for this - he is an anti-democrat, and his ancestor Frangois-Marie Raspail, a deputy to

the National Assembly, was referring a decree introducing the popular voice for the first time

3 http://www tolle.pl/wybrani-autorzy/jean-raspail, access 07.11. 2018.
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in the history of France. Raspail, therefore, feels obliged to "expiate" for this "stain on the
honor of the family"¢.

This thoroughly unusual, intriguing and fascinating French writer, though at the age of
93, still exhibits incredible intellectual activity. Although he may present controversial views
for many, he undoubtedly inspires the reader to seriously reflect on the process of changes
that take place in the world. Reading the works of Jean Raspail, we can observe that on the
one hand, he lives here and now, in these times and realities, sadly recapitulating the current
state of culture, progressing secularization, multiculturalism, overwhelming and empowering
political correctness, on the other hand, he takes a longing gaze into times that no longer exist,
but whose shadow is constantly present right next to them, which nevertheless have their
immortality, absolute and universal dimension, and their visible symbol is the person of the
anointed king. As he says about himself: "It is true that I do not like the times in which I live,
and that I have even less sympathy for what is happening now. (...) I mean the way on which
human existence is going on, I am talking about the disappearance of many ideals and higher
feelings. This disappearance is not nice to me, gently speaking. And this is important in my
writing. I'm not a moral writer and I'm not interested in the modern world"”. Also, it is
impossible for him to accept the changes that are desacralizing the Church, liturgy and
sacramental life in his opinion, he criticizes the reforms that followed the Second Vatican

Council, is a supporter of the Catholic Tradition and a fancier of the Tridentine Liturgy.

The Camp of the Saints - a prophetic record of the reality of the end

Jean Raspail is the author of over 40 different books. The extraordinary richness of the
content presented in them is connected with a subtle, warm thread, which not only testifies to
deep, both spiritual and intellectual sensitivity, but also a significant experience in observing
the world and the people living in it. Jean Raspail's books are full of magical, maybe
sometimes slightly naive, but beautiful and pure longing for a world that inevitably goes
away, and the current reality shines sometimes with its light reflected from afar. It is a longing
for the world of senses and values that people discover inscribed into reality, which are
theistic - heteronomous, and are not just a free whim of the "enlightened mind" who in the

name of freedom and humanism has emerged from all sanctity and in the secularized world

¢ Ibidem.

7 Interview carried out by priest Guillaume de Tanotiarn with Jean Raspail: Faith is not something complicated.
The interview was originally published in French in "Monde et vie", No. 907 from April 30, 2015, and in Polish
in "Christianitas" 59/2015, https://gloria.tv/article/MLaTmPrxdTqk6q8rPeK4BPX64, access: 10.11.2018.
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builds axiological constructs, theories and areas that are hostile to each other. For many years,
however, it remained unknown to the wider world of reading society.

In 1973, one of the most famous, but also the most controversial, Le Camp des saints
novel, known in Poland as Oboz swigtych was published in Paris by the publishing house
Robert Laffont. He began writing this novel in 1972 while staying in a villa bordering the
Mediterranean Sea in Boulouris, near Saint-Raphael, looking at the narrow water ridge
dividing France from the lands it already lost. As he himself recalls, this book was created
suddenly, not out of hatred towards anyone, but as a result of deep analysis and reflection on
reality, inspired by a higher power: "It was born under strange circumstances. Earlier, I wrote
travel books and stories that were not very successful. In 1972, I was in the south at my wife’s
aunt near Saint-Raphaél, near Vallauris. I sat at my desk looking at the sea and thought, "And
if they come?" Those who were to arrive were initially undetermined. Then I imagined the
Third World pouring into rich France. This is an unusual book. Writing it took a long time,
but the words came by themselves. I stopped work in the evening and resumed it in the
morning, not knowing where I was going. There is inspiration in this book not coming from
me. I would not call it divine but foreign"$.

Thanks to the novel, after many years of creative work, there was a buzz around him,
the author became known to a wider audience, and the book became famous. It happened
during the reign of President Valéry Giscard d'Estaing, who referred with great reluctance,
even with hatred to right-wing writers, journalists and politicians. Jean Raspail met a lot of
unpleasantness, including the removal from "Le Monde" by Bertrand Poirot-Delpech after the
release of the book, a lot of negative comments and criticisms over him, in which he was
called fascist and racist. This book has become the cause of massive attacks directed at its
author, mainly by leftist circles.

Despite the fact that today many of them apologized and admitted him right, there are
still those from whom he still experiences a lot of dislike and negative criticism, such as from
the side of Laurent Joffrin, editor-in-chief of the "Liberation" daily. Jean Raspail, despite the
fulfillment of his prophecies, meets with further criticism, especially from leftist and pro-
emigrant circles, related to the promotion of multiculturalism and secularization of culture.
Also in Poland, he is considered in some circles as a politically incorrect, not progressive

conservatist.

8 Jean Raspail: Immigration is a debt passed on to our grandchildren, http://xportal.pl/?p=22937, access
10.11.2018.
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What in 1973 was a literary vision of reality, today we can call a prophecy. This
prophecy in the case of Jean Raspail's works was a consequence of a long process of
observation and analysis of the state of the modern world, especially France, which openly
diagnosed and diagnoses to this day as a crisis and fall, spiritual and axiological confusion
and secularization. The present condition is especially spiritual. One must not forget that man
is above all a spiritual being. The current crisis results from the feeling of being lost and is the
effect of the problem of identifying one's own identity in a world in which it was decided to
remove the spirit sphere in favor of perhaps not always well understood rationalism, progress,
development, and, subsequently, consumerism. It should be remembered on what values has
been built and from what traditions European culture has grown up. Cutting it off from these
roots caused its decay and fall. The beginning of this fall, both in France and throughout
Western Europe, was seen by Jean Raspail in the French Revolution. Also Christopher
Dawson, seeing the cause of the crisis and fall in the revolution, tried to point to the events
preceding it, constituting its starting position. One of the first sources of this crisis is the
reform process that began 500 years ago. As he noted: "Of all the divisions tearing
Christianity, the split between Catholics and Protestants is the deepest and most fraught with

historical consequences"’

. Ultimately, it caused a departure from Christian values in Europe,
one of its effects was, among others, the French revolution. This departure is clearly seen
today on the example of Protestant churches in the Scandinavian countries. As he wrote:
"This gradual crowding out of Christianity from culture was the price the Christian world had
to pay for the loss of its unity, and it remains in close connection with what Richard Niebuhr
called the ethical bankruptcy of the divided Church. The tragedy of the schism lies in the fact
that it is a growing evil. Schism will give rise to schism as long as every social antagonism is
reflected in the new religious division and until a common Christian culture is conceivable. In
the former world of unified Christianity, these social antagonisms were as strong as today, but
they existed within a society encompassing everyone, and the church was regarded as the
basic bond of the individual. (...) The Protestant world was weakened from the beginning by
constant theological disputes, which caused a number of new schisms and permanent
divisions into various Protestant churches"!°.

For Christopher Dawson, the Reformation and its accompanying events initiated the

process of secularization of Europe: "We are not exaggerating, claiming that the damage

caused to Christian culture through the centuries of religious struggle that followed the

9 Christopher Dawson, The Division of Christianity in the West, PAX Publishing Institute, Warsaw 1967, p. 7.
10 Ibidem, pp. 10-11.
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Reformation was great. (...) During this one hundred years of barren and unresolved religious
conflict, the ground for the secularization of European culture has been prepared. Supporters
of secularization were, by conviction, a small minority of Europe's population, but they did
not need to be strong, since the Christians did their job for them. What was left to do was to
extract the moral, initially very carefully, as Montaigne did, and later with gradually
increasing self-confidence and vigor, like Hobbes, Bayle and English deists. (...) So it will not
be an exaggeration if we say that the fate of Christian culture and the development of modern
civilization was determined or conditioned by the state of war that existed between Christians
from the Reformation to the revolution"'!.

The continuation of these destructive actions and processes that are the cause of the
present end of Europe was for many thinkers - including Jean Raspail - the Great French
Revolution that broke out in 1789. It carried with itself unpredictable consequences, fateful
not only for European countries. The initiated changes and the ideas born had far-reaching
influence. "In addition to the political revolution, there has also been an economic and social
revolution. (...) there was the disappearance of the old aristocratic layer, which accepted as
God's law the inequality based on birth and profess a code of conduct in which honor meant
more than money. (...) After this first social revolution in the nineteenth century, there is
a second, even more powerful wave: as a result of the industrial revolution, it accelerates the
collapse of the earthly aristocracy and announces the disintegration of the rural structure in
which the Churches built their organization for many centuries. Here and there
a working class is born, without roots, without hope and condemned to inhuman existence"!?.
The revolution caused drastic changes in the mentality of people and initiated the already
unreachable series of events, the result of which is also the history of Europe in the twentieth
and twenty-first century.

Jean Raspail has already foreseen the processes and changes that have been taking
place many years ago. He saw some resemblance to the events that had already taken place,
seeing Europe's death as a historic necessity: "The Roman Empire was dying similarly, just
slowly, but this time the smoldering fire can ignite the violent conflagration. They say history
is not repeating. This is absurd. The history of our planet is a cycle of successive ravages that
leave only ruins. These in turn populate the next generations, some manage to even rebuild

and enliven them". He pointed out many years ago to the spiritual condition of Europe and its

' Tbidem, pp. 11-12.
12 Luis J. Rogier, Guillaume de Bertier de Sauvigny, Joseph Hajjar, History of the Church 1715-1848, PAX
Publishing Institute, Warsaw 1987, p. 170.
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future on the example of France. We read: "The West is empty, even if it is not fully aware of
it yet. This unbelievably ingenious civilization, certainly the only one that would be able to
undertake the almost insurmountable challenge of the third millennium, no longer has a soul.
And meanwhile - whether on the scale of nations, races or cultures or on an individual scale -
the soul always wins decisive battles. It alone is a shield of gold and bronze that protects
strong nations. I do not see the soul in us anymore. Looking at my homeland, France, as if
awakened from a bad dream, I often have the impression that the native French is a dying
species today that does not remind anything and in no way foretold the current species, which
at the end of the century - due to unknown genetic secrets - took its name. The very existence
is enough for the latter. They mechanically secure their survival with the least effort. Under
the banner of internal solidarity and the illusion of a "sense of security", they are no longer
solidar in anything, or even aware of anything that constitutes the basic, common essence of
every nation. On the practical and material level, the only one that can still ignite the flame of
interest in their slothful gaze, they create a petty-bourgeois nation that paid, and in the time of
crisis he still pays - in the name of inherited wealth, less and less deserving - service to
millions: immigrants! Ah, they will be more and more afraid! This service has countless
families, behind these and those seas, and they form one great hungry family that overflows
all the lands. It's a global Spartacus"!?.

As he wrote in the preface to the third edition of The Camp of the Saints in 1985, ,,The
Camp of the Saints (...) is a novel that anticipates probable events today and a threat that
doesn’t seem impossible to anyone anymore: describes a peaceful invasion of immense
population of Third World residents to France, then to the whole West. At all levels -
universal awareness, the activity of governments, the inter-civilization balance, and especially
the individual conscience - a belated question is born: what to do? What to do? - if nobody is
willing to give up their human dignity for the price of racism? What to do - if at the same time
every human being has the sacred right to maintain identity in the name of his future and past
...2 Our world has developed in the midst of an extraordinary variety of races and cultures that
could develop - often reaching the highest and specific perfection - only as a result of the
necessary, actual segregation. The resulting conflicts - and they always took place in history -
are not racist or even racial conflicts. They are simply a component of the eternal movement
of clashing forces, and the history of the world is forged in this clash. The weaker forces lose

their momentum and then they disappear, the stronger grow stronger and they win”'.

13 Jean Raspail, The Camp of the Saints, Fronda Publishing, Warsaw 2015, p. 13.
14 Ibidem, p. 9.
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Today, as it was announced, we are witnessing uncontrolled and unlimited invasion of
people from other continents, countries, races and cultures, who by sea, as predicted by Jean
Raspail, invade today's weak and internally disrupted Europe, devoid of the current cultural
compass and axiological skeleton. Deprived of its identity, Europe becomes an easy prey for
the claiming groups of invaders who are slowly starting to master it, especially in countries of
so-called Western Europe. Instrumental use of law with the support of various types of
foundations and organizations that officially spread the path of humanism, respect for every
man and his rights, discovering "Christ" in every newcomer really causes that Europe's
citizens, citizens of countries to which immigrants come, are powerless facing them. The
ideas of political correctness precipitate any weapon from the hands of those who do not
succeed in defending the citizens who elected them. The result may be the announced
extermination of the existing inhabitants of Europe, the end of their culture and current
civilization. Demanding newcomers begin to colonize the occupied areas. In the name of
respect for human dignity and tolerance they sow terror and also impose their principles,
values, religions and culture. They treat the customs, culture, law, and values of the hosts who
accept them with dislike, disapproval and intolerance. They rape and murder in the sense of
the superiority of their culture. Fearing the accusation of racism and the lack of a humane
approach, the authorities with indulgence often turn a blind eye to the illegal activities and
practices of newcomers. Those who show the greatest enthusiasm meeting them, who support
them and help them, usually become their first victims. Others succumb to terror. Self-
embarrassed by its own laws and regulations, Europe, powerless against the power of
propaganda, populism, political correctness, kneeling towards the leftist slogans and media
supporting them, is dying. The few groups of those who are aware of the effects of trying to
oppose this and defend the old world, meet with misunderstanding and condemnation from
those who later become victims of the lack of imagination, devoured by the revolution they
support.

The Camp of the Saints by Jean Raspail from 1973 is not just a literary vision, but the
actual image of Europe we see today and only a quick awakening can save us by plunging
into the waves of wild, uncontrolled and unrestricted immigration. Legislative, conscious,
determined and bold changes are needed in the sense of responsibility for culture, civilization

and broadly understood security of European citizens.
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Conclusion

In many countries, including Poland, national and patriotic movements, such as the
National Radical Camp in Poland, and paramilitary or even nationalistic groups and
organizations have revived and are becoming increasingly popular among young people. For
many observers of social life, these actions in a too radical, deformed and exaggerated way
express the longing of a modern man for the eradicated spiritual world, for his own identity,
the possibility of development and improvement in the sense of security, national unity,
harmony and peace, where life has its purpose, meaning and is guided by the values that grow
from the real "cultural, religious and humanistic heritage of Europe"">.

The remedy for contemporary fears and crises is spiritual and intellectual renewal. The
renewal, rebirth of modern man. This rebirth must also include human philosophy,
contemporary ethics and cultural concepts. As Jean Raspail wrote: "It seems to me that the
only alternative that comes is this: we must either learn this resigned courage to be poor, or
again find in ourselves the unbending courage to be rich. In both cases, the Christian mercy

will prove powerless. The cruel times are coming"!®.
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BEZPECNOSTNE ASPEKTY MIGRACIE V SLOVENSKEJ
REPUBLIKE
SECURITY ASPECTS OF MIGRATION IN THE SLOVAK REPUBLIC

Martina Boleéekova!l

Abstrakt

Medzinarodné migracné toky su v sucasnosti casto diskutovand téma a napriek tomu, ze Slovenska republika
patri k Statom s nizkym podielom cudzincov a imigrantov na pocte obyvatelov, téma migrdcie sa jej tyka.
Najdolezitejsi  kontext pritom pre SR predstavuje clenstvo v Eurdpskej unii a schengenskom priestore.
V suvislosti s migraciou sa diskutuje o mnohych otazkach a v ostatnej dobe dominuji najmd bezpecnostné obavy.
V nasledujiicom prispevku sa preto zameriame na vztah migracie a bezpecnosti a pokusime sa zhodnotit, ktoré

z bezpecnostnych aspektov migracie su aktudalne v pripade SR.

KPacové slova

medzinarodna migracia, bezpecnost, Slovenska republika

Abstract

Nowadays, international migration flows are frequently discussed topic. The Slovak Republic is one of the States
with low share of foreigners and immigrants among its population. Nevertheless, the topic is up-to-date in
Slovakia, as well. The most influential context for the SR, not exclusively in terms of migration, is its membership
in the European Union and the Schengen Area. There have been various migration issues discussed, including
security concerns. From this reason, in the following paper we will focus on the migration-security nexus and we

will try to evaluate which are the most relevant security aspects of migration in case of Slovakia.

Keywords

migration, security, Slovak Republic

Uvod

Na Slovensku sa problematika medzindrodnej migracie v poslednych rokoch stala
vel'mi diskutovanou témou, ato aj napriek tomu, ze Slovensku republiku (d’alej aj SR)
migracné toky (zatial') nezasahuju zdsadnym spdsobom. Avsak je potrebné mat’ na pamati, ze
SR je sucastou S$irSicho — regiondlneho aaj globdlneho ramca, a oba tieto rdmce maju
vyznamny vplyv na spolocensky vyvoj na Slovensku vo vSetkych oblastiach, vratane otazok

suvisiacich s medzinarodnou migraciou.

! PhDr. Martina Boleg¢ekova, PhD., odborna asistentka na Katedre medzinarodnych vztahov a diplomacie
Fakulty politickych vied a medzinarodnych vztahov UMB v Banskej Bystrici.
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V nasledujuicom texte stru¢ne predstavime vyvoj migracnych tokov s doérazom na
aktudlnu situaciu, a nasledne sa zameriame na Siroka paletu vplyvov, ktoré mézu so sebou
prinaSat’ medzinarodné migracné toky, priCom tak migracné toky, ako aj ich mozné dosledky,
budeme skumat’ predovsetkym z pohladu SR. Osobitni pozornost’ vSak budeme venovat
bezpecnostnym aspektom medzinarodnej migracie, nakol’ko v stiCasnosti je pomerne casty
jav, ze medzindrodna migracia byva prezentovanid ako jedno zbezpecnostnych rizik, ¢i

dokonca ako bezpe¢nostna hrozba’.

Odraz medzinarodnych migraénych tokov na Slovensku

Historické skusenosti Uzemia Slovenska s migraciou st charakteristické najma
pracovnou emigraciou pocas 19. storocia (hoci v tom ¢ase Slovensko ako samostatny Stat eSte
neexistovalo) a striktnym obmedzenim vol'ného pohybu 0s6b v komunistickom rezime pocas
takmer celej druhej polovice 20. storocia, kedy bolo Slovensko sugastou Ceskoslovenska.
Najmé tato druha ,,sktsenost™, ajej dosledky, ktoré st v slovenskej spoloc¢nosti stéle
pritomné napr. v podobe nizkeho poctu imigrantov, povaZzujeme za vyznamny faktor
ovplyviiujici aktudlne vnimanie medzinarodnych migracnych tokov na Slovensku (blizsie
pozri Bolecekova, Androvicova, 2015).

Aj prostrednictvom uvedenych prikladov je mozné preukazat, ze migracny profil
krajiny sa meni, priom v pripade Slovenska akcelerdcia zmien nastava predovSetkym
v ostatnych desatrociach a zo Slovenska, ako historicky takmer vylu¢ne emigra¢nej krajiny,
sa postupne stava tranzitna krajina a v sucasnosti uz aj krajina imigracie. Tento vyvoj bol
astile je do velkej miery ovplyvneny ¢&lenstvom SR v Eurépskej tnii (dalej aj EU)
a schengenskom priestore3.

Co sa tyka vyvoja migraénych tokov od vzniku samostatnej SR mozeme konstatovat’,
ze v sulade s globalnymi a regiondlnymi trendami dominuje dobrovolna pracovnd migracia
(plati to tak pre imigracné, ako aj pre emigracné toky). V poslednych rokoch sme v suvislosti
s pracovnou imigraciou na Slovensku svedkami diskusii, ale uz aj zrealizovanych krokov,

tykajicich sa zjednoduSenia pristupu pracovnej sily ztzv. tretich krajin na slovensky trh

2 Pojem bezpecnostné riziko chidpeme ako moznost, Ze v budlcnosti nastane nepriaznivy jav/stav (v oblasti
bezpetnosti), ktorého pri¢ina viak existuje uz v sucasnosti (Skvrnda, 2002), resp. ako potencialne ohrozenie
bezpecnosti subjektu (Hofreiter, 2009); kym pojem hrozba uz predstavuje aktivizované riziko (Simak, 2006).
Bezpecnostna hrozba teda uz spdsobuje narusenie rovnovazneho stavu, pricom moze mat’ spolocensky, prirodny
alebo technicky charakter (Lasicova, Usiak, 2012).

3 Slovenské republika vstipila do EU v roku 2004 a od roku 2007 je uzemie SR sucastou schengenského
priestoru. Slovenska §tatna hranica s Ukrajinou v diZke necelych 100 km je tak zaroveii vonkaj$ou hranicou EU.
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prace, v dosledku coho pocet pracovnych migrantov na Slovensku rastie (blizSie pozri udaje

v tabul’ke €. 1).

Tabulka &. 1: Poéet pracovnych migrantov v Slovenskej republike (UPSVAR, 2018)

Pocet pracovnych migrantov v SR
Obdobie | Spolu z krajin EU/EHP | z tretich krajin

s inf. kartou s prac. povolenim | s inf. kartou
12/2017 | 49478 | 27 726 8937 12 815
12/2016 | 35090 | 24 054 3685 7351
12/2015 | 25537 | 19428 3033 3076
12/2014 | 20055 | 15802 2 548 1705
12/2013 | 13400 | 9 181 3160 1059
12/2012 | 11547 | 7314 3310 923
12/2011 | 22185 | 17 027 3253 1 905
12/2010 | 18247 | 13 695 2982 1570
12/2009 | 15264 | 11323 2656 1285
12/2008 | 13979 | 10 383 2514 1082
12/2007 | 10798 | 8 210 1 842 746
12/2006 | 6512 | 4754 1104 654
12/2005 | 6163 | 4017 1 460 686
12/2004 | 3608 | 2120 1106 382

Slovenska republika je ovplyvilovand aj migracnymi tokmi v stvislosti s nitenou
migraciou, nakol’ko méZe byt zo strany migrantov a ute¢encov? vnimand ako bezpeéna
demokraticka krajina. Napriek tomu su pocty ziadatelov aazyl alebo iné¢ formy
medzinarodnej ochrany v SR, napr. v porovnani s inymi ¢lenskymi §taitmi EU, vel'mi nizke
(prehl'ad o vyvoji poctov zZiadatel'ov o azyl a o poctoch udelenych azylov v SR je sucast'ou
tabulky ¢. 2), Co pripisujeme jednak skutocnosti, ze uzemie SR nelezi na hlavnych
migracnych trasach, ako aj vyssie zmieniovanej dlhodobe;j izolacii, ktord ovplyvnila, resp. skor

vyrazne neovplyvnila, narodnostni a etnicku Struktiru obyvatel'stva, ¢im mame na mysli

4 Pojem (medzinarodny) migrant pouzivame v stlade s definiciou Organizicie Spojenych narodov (OSN)
a Medzinarodnej organizacie pre migraciu (IOM), a teda pod tymto ozna¢enim mame na mysli takt osobu, ktora
sa prestahuje do inej krajiny ako je jej krajina pdvodu a usadi sa tam na dobu dlhs$iu ako jeden rok.

Pojem utecenec chapeme v SirSom vyzname ako uvadza Dohovor o pravnom postaveni ute€encov z roku 1951,
ateda nielen ako osobu, ktorda ma opodstatnené obavy z prenasledovania kvoli rasovym, nabozenskym,
narodnostnym a politickym dovodom, alebo pre prislusnost’ k urcitej socialnej skupine a z dovodu tychto obav sa
nemoze alebo nechce vratit’ do krajiny povodu, ani vyuzit’ ochranu tejto krajiny; ale priklaname sa k pouzivaniu
oznacenia uteCenec aj pre osoby, ktoré boli nutené opustit’ krajinu svojho obvyklého pobytu z dovodu
pretrvavajiceho vseobecného nasilia sposobeného napr. existenciou ozbrojeného konfliktu v danej krajine.
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hlavne to, Ze na Slovensku nemdzeme hovorit’ o pocetnych komunitach uz skoér usadenych
imigrantov, ktoré by pdsobili ako potencidlny pull faktor d’alSej imigréacie. Pripustame tiez, ze
vyznamnym pull faktorom — aj v pripade nitenej migracie, moze byt ekonomicka vyspelost’
avysSSia zivotna uroven v prijimajicom Stite a ztohto uhla pohladu nemusi byt SR

migrantmi a uteCencami vnimana ako atraktivna krajina imigracie.

Tabulka ¢. 2: Azyl a doplnkova ochrana na izemi SR (MVSR, 2018)

ROK Pocet Udeleny | Neudeleny | Poskytnutd/meposkytnuta | Zastavené Statne
Ziadosti azyl azyl doplnkova ochrana konania obdianstvo
1993 | 96 41 20 25 0
1994 140 58 32 65 0
1995 | 359 80 57 190 0
1996 | 415 72 62 193 4
1997 | 645 69 84 539 14
1998 | 506 53 36 224 22
1999 1320 26 176 1034 2
2000 1556 11 123 1366 0
2001 8151 18 130 6154 11
2002 | 9743 20 309 8053 59
2003 10358 11 531 10656 42
2004 11395 15 1592 11782 20
2005 | 3549 25 827 2930 2
2006 | 2849 8 861 1940 5
2007 | 2642 14 1177 82/646 1693 18
2008 | 909 22 416 66/273 457 4
2009 | 822 14 330 98/165 460 1
2010 | 541 15 180 57/101 361 3
2011 | 491 12 186 91/47 270 7
2012 | 732 32 334 104/153 383 0
2013 | 441 15 124 34/49 352 7
2014 | 331 14 197 99/41 163 12
2015 | 330 8 124 41/24 148 5
2016 | 62 155 42 6/8 20 0
2017 166 1 76 10/18 44 6
Spolu | 58 749 850 8143 719/1 545 49 590 253
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V suvislosti s vyvojom migracnych tokov nemozeme opomenut’ zmienit' vplyv tzv.
migracnej a ute¢eneckej krizy v EU° na Slovensku. V stvislosti s dopadmi krizy sice mozeme
konsStatovat’ nérast poctu odhalenych neregularnych migrantov na tizemi SR (vid’ tabulka ¢.
3), av$ak v porovnani s inymi &lenskymi §tatmi EU povazujeme prejavy krizy na Slovensku,
tak v oblasti nereguldrnej migracie, ako aj vyvoja poctu ziadosti oazyl ainé formy
medzinarodnej ochrany (vid’ tabul’ka €. 2), za margindlne.

Napriek uvedenému sa migracia stala na Slovensku zivo diskutovanou témou, a to tak
u slovenskej verejnosti, ako aj na politickej urovni. V neposlednom rade sa zvysil zaujem
médii o problematiku, o opdtovne sposobilo zvySenie pozornosti verejnosti a politickych

predstavitelov.

Tabulka &. 3: Vybrané udaje o vyvoji neregularnej migracie na uzemi SR (UHCP, 2018)

Rok 2005 | 2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017

Pocet zadrzanych osob 7821 | 7515 | 6662 | 2320 | 1715 | 1440 | 1219 | 1479 | 1091 | 1304 | 2535 | 2170 | 2706

Neopravnené prekrocenie St
4958 | 4037 | 3309 | 1020 | 570 | 495 | 390 | 658 | 398 | 240 | 222 | 208 | 248

hranice

Neopravneny pobyt 2863 | 3478 | 3353 | 1300 | 1145 | 945 829 821 693 1064 | 2313 | 1962 | 2458
Odopretie vstupu 7793 | 2911 | 1832 | 1540 | 855 841 604 614 | 449 517 486 761 1117
Vydané rozhodnutia

x* 3499 | 3296 | 1655 | 1180 | 871 700 571 643 1027 | 1720 | 1839 | 2531
o vyhosteni

Vykonané vyhostenia x* 2415 | 2398 | 1295 | 900 598 576 404 432 725 1261 | 1462 | 1802

Oficidlne postoje predstavitelov SR k rieSeniu krizy z tohto obdobia, predovsetkym
jednoznaény postoj k prijatiu tzv. povinnych migra¢nych kvot na prerozdelenie ziadatel'ov
o azyl medzi jednotlivé Clenské Staty, na ktorého odmietnuti sa zhodli predstavitelia naprie¢
slovenskym politickym spektrom®, azda len s vynimkou prezidenta, dokonca vyznamne

ovplyvnili podobu slovenskej zahrani¢nej politiky (bliZSie pozri Bolecekova, Olejarova, 2017)

5 Ako migraéni a uteCenecku krizu oznatujeme narast imigraénych tokov do &lenskych §titov EU, ktory
kulminoval v roku 2015 (Hreha, 2018). Nakol'’ko imigra¢né toky boli tvorené réznymi kategériami migrantov, t
j. boli to zmieSané migracné toky, uprednostiiujeme oznacenie situacie ako migraénej a uteéeneckej krizy,
priCom oznacenie ,kriza“ je podla nasho nazoru vystizné najmd v stvislosti s dosledkami, ktoré situacia
priniesla vo vzt'ahu k spolo¢nej migraénej politike v ramci EU.

¢ V3etky relevantné politické strany na Slovensku sa v zasade zhodli v otizkach rieSenia krizy a v ich postojoch
voci ziadatefom o azyl. V jednej z naSich predchadzajucich prac (Bolecekova, Olejarova, 2017) sme
identifikovali nasledujice navrhy rieSeni krizy, ktoré boli podobné u va¢siny politickych stran:

1. ochrana vonkajgich hranic EU

2. odmietnutie povinnych migra¢nych kvot

3. vytvorenie zichytnych taborov mimo tizemia EU, v ktorych by sa mali zhromazd’ovat’ migranti smerujtci do
EU s cielom postdit’ ich Ziadost o azyl a rozdel'ovat Gispesnych ziadatelov do prijimajicich §tatov

4. stabilizacia situacie v krajinach povodu migrantov (najmé v Syrii, Libyi a Iraku)

5. dosledné rozliSovanie medzi ziadateI'mi o azyl a ekonomickymi migrantmi, ktori nemaji narok na status
ute¢enca, doplnkovii ochranu, dogasnt ochranu alebo int formu ochrany v EU.
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amdézeme konStatovat, ze tento ,,proti-imigracny trend pokracuje aj v sucCasnosti, ¢o sa
naposledy prejavilo v odmietnuti vyslat’ oficialnych zastupcov SR na konferenciu OSN 10. —
11. decembra 2018 v marockom Marrdkesi, na ktorej bol odsthlaseny Globalny ramec
o bezpecnej riadenej a legalnej migracii (angl. Global Compact for Safe, Orderly and Regular
Migration); SR sa nezucCastnila ani nasledného hlasovania o dokumente na zasadnuti Valného

zhromazdenia OSN 19. decembra 2018 (UN, 2018).

Prinosy a rizika migracie

Migracia, podobne ako iné procesy, zahriiajice I'udi a ich socialne vztahy, vplyva na
vyvoj celej l'udskej spolocnosti. Podla nasho nézoru sa v rdmci diskusii o migrécii a jej
dopadoch pomerne Casto zabuda na zékladny subjekt — na migrantov samotnych, ale aj ¢lenov
ich rodin a komunit, pretoze do popredia su stavané zaujmy Statov. V ramci analyzy
migra¢nych procesov aich dopadov (¢i uz pozitivnych alebo negativnych) by sa mala
venovat’ pozornost tak makro, ako aj mikro urovni, t. j. skimat by sa mali dopady
migra¢nych procesov nielen na Staty (Staty prijimajice migrantov, ako aj Stity pdvodu
a tranzitné $taty), ale aj na migrujlice osoby, ich rodiny a komunity, z ktorych pochéadzaja.

Zastavame nazor, ze pri ziadnom z efektov migracie nie je mozné jednoznacne tvrdit,
ze je vylucne pozitivny, alebo vylu¢ne negativny. Nebudeme uvadzat’ vyCerpavajuci vypocet
moznych efektov migraénych procesov pre uvedené urovne’, ale nase tvrdenie sa pokusime
priblizit' prostrednictvom niekolkych prikladov: v pripade, ze skiimame napr. efekty
pracovnej migracie (¢i uz legalnej, alebo aj nelegdlnej — hoci ich efekty sa budu,
pochopitelne, zna¢ne 1iSit’) a zameriame sa na migraciu z hospodarsky menej vyspelej krajiny
s pocetnou populéciou a s vysokou nezamestnanostou do hospodarsky vyspelych krajin
s nizkou mierou nezamestnanosti a s vysSou zivotnou troviiou®, mohlo by sa zdat’, Ze pre
krajinu povodu migrantov prindsaju takéto procesy iba benefity, napr. pomahaju znizovat
nezamestnanost, dokonca moézu prispievat’ k zvySovaniu HNP, mozu byt prispevkom do
rozpoctov rodin emigrantov a prispievat k rozvoju komunit, a to predovSetkym
prostrednictvom remitencii. Na druhej strane je vSak potrebné zohladnit, Ze krajiny
prostrednictvom pracovnej emigracie spravidla stradcaji najzivotaschopnejSiu cast’ svojej
populécie, a tak mézu prichadzat’ o potencial vlastného rozvoja. (V pripade, ze krajinu opusta
vzdeland, resp. kvalifikovana Cast’ obyvatel'stva, oznaCujeme to ako ,,unik mozgov*, angl.

brain-drain, v pripade, Ze kvalifikovani migranti obsadzuju v prijimajticej krajine pracovné

7 Blizsie pozri napr. Bole¢ekova, 2010.
§ Tento modelovy priklad vyberame z dovodu, Ze sa podl'a ndsho nazoru tyka SR najvyraznejsie.
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pozicie, ktoré nevyzaduju kvalifikovanu pracovnu silu, hovorime dokonca o ,,strate mozgov*,
angl. brain-waste.) O negativnych dosledkoch emigracie pre rodiny bliz§ie hovorit
nebudeme, ale napr. rozpad rodiny v dosledku emigracie jedného ¢lena nie je vynimo¢nym
javom.

V EU v stgasnosti zazivame pomerne negativne nalady a postoje vo&i imigracii
a imigrantom, dokonca aj tym pracovnym. Ale treba si uvedomit’, ze aj pracovni imigranti
s nizSou kvalifikdciou mézu byt pre ekonomiky prijimajucich spolo¢nosti prospesné — napr.
modzu obsadzovat’ pozicie, o ktoré domace obyvatel'stvo nema zaujem, a tieZ su spotrebitel'mi
tovarov a sluzieb, v pripade legalnej pracovnej migracie prispievaju daniami a odvodmi a pod.

Co sa tyka rizik imigracie, ako najva¢si problém vidime nezvladnutie integracie
imigrantov’, ktoré moze priniest’ spolo¢enské napitia a konflikty. Niektoré krajiny EU, ktoré
maju s imigraciou dlhSie a bohatSie skuisenosti ako méa Slovensko, uz dosledky nedostatocnej
integracie pocituju. K tomu sa pridavaji d’alSie mozné rizika suvisiace s migranymi tokmi,
azda najCastejSie zmieflovana byva moznost, Ze v ramci migracnych tokov sa (nielen) do
priestoru EU a jej ¢lenskych $tatov mozu dostat’ rozne nezelané osoby. Tymto sa dostdvame
k ¢astému spojeniu migracie a bezpeCnosti, ktorému budeme venovat pozornost

v nasledujuce;j stati.

Vztah migracie a bezpe¢nosti

Vztah medzi migraciou abezpecnostou je bezpochyby mnohodimenzionalny.
Medzinarodna migracia sa dostala do pozornosti bezpecnostnych studii priblizne v 80. rokoch
20. storocia, a to predovSetkym vdaka tzv. Kodanskej Skole asformulovaniu novej
bezpecnostnej agendy, ktord rozsirila a prehibila chapanie bezpetnosti'® a bezpecnostnych
hrozieb. Vyznam Kodanskej Skoly v kontexte migracie spo¢iva najmd v horizontdlnom
rozsireni bezpecnosti na viaceré sektory (nielen vojensky, ale aj politicky, ekonomicky,
environmentalny a societalny — spoloCensky); vo vertikdlnom zmysle su okrem S§tatu
objektom bezpecnostnych studii aj jednotlivec a spolo¢nost’, nadStatne subjekty, ¢i I'udstvo
ako celok. Okrem toho je dolezité rozliSovat medzi objektivnym chdpanim bezpecnosti a

subjektivnym pristupom k bezpec¢nosti, t. j. hodnotenim rizik a hrozieb ako relevantnych na

 Chceme zdoraznit', Ze podl'a nasho nazoru na spesnu integraciu nestaci snaha zo strany imigrantov, ale musia
byt vytvorené vhodné podmienky aj na strane hostitel'skej spolo¢nosti.

10 Bezpecnost’ chapeme ako ,,Stav spolocenského, prirodného, technického, technologického systému alebo iného
systemu, ktory v konkrétnych vnutornych a vonkajsich podmienkach umoznuje plnenie urcenych funkcii a ich
rozvoj v zaujme cloveka a spolocnosti* (Simak, 2006, s. 8).
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zéklade ich vnimania a postidenia jednotlivymi subjektmi. Prave v kontexte subjektivneho
pristupu k bezpecnosti je nasledne Kodanskou skolou rozvijany pojem sekuritizacia.

Pojem sekuritizdcia oznacuje prezentovanie urcitej témy sekuritizatnym aktérom
(ktorym modze byt jednotlivec, organizacia, Stat, média, politické¢ strany a pod.), ako
spoloCenskej alebo existennej hrozby pre prislusny referenény objekt, vyzadujicej si
okamzité opatrenia, nidzové rieSenia, vo forme legislativnych ¢i finanénych opatreni na ich
odstranenie (Lasicova, Usiak, 2012). O sekuritizacii hovorime v stvislosti s migraciou najma
preto, ze vnimanie a prezentovanie migracie ako bezpecnostnej hrozby, t. j. sekuritizacia
migracie, sa v ostatnych rokoch, podla nasho nazoru, vyrazne zvySila, a to najma
z nasledujtcich dovodov (Wohlfeld, 2014, s. 72-73):

e DbezpecCnostna agenda sa prepojila s mnohymi aspektmi politiky (rozSirenie konceptu
bezpecnosti),

e prudko sa zvysil poCet migrantov, a osobitne neregularnych migrantov,

e smigraciou (osobitne s nereguldrnou migraciou) sa zacala spajat’ ,,vojna proti

terorizmu* a d’alSie tzv. transnacionalne hrozby.

Medzi najcastejSie uvadzané sprievodné javy migracie, s potencialom sposobit
destabilizaciu Statu, mozeme zaradit’ naruSenie hranic, zataz v oblasti zdravotnictva,
vzdelavania, socialneho systému, byvania; ohrozenie zdravia, eskalaciu zlo¢innosti, narast
nezamestnanosti domadcej pracovnej sily zdovodu vécsej konkurencie a deflaciu miezd,
ohrozenie jazyka, kultiry a socidlnych hodndt hostitel'skych spolo¢nosti, rovnako ako
cezhrani¢né problémy, predovsetkym obchodovanie s 'ud'mi a terorizmus (Thomson, 2013).

Stotoziiujeme sa s nazorom slovenského odbornika na medzinarodni migraciu Borisa
Divinského, ktory poukazuje na skutocnost, ze bezpecnostné problémy st spojené
predovsetkym s nelegalnou migraciou; a tykaju sa nielen tranzitnych/hostitel'skych krajin, ale

aj krajin povodu a samotnych migrantov (blizsie pozri Divinsky, 2016).

Zaver

Migracné toky st neoddelite'nou zlozkou globalizacnych procesov a v tomto kontexte
je potrebné ich vnimat’ aj pri hodnoteni vplyvov migracie na Slovensku a v regione, ktorého
je SR sucastou. Napriek aktudlnym, nie vel'mi pozitivhym, postojom slovenskej verejnosti
1 vacSiny politickych predstavitelov voc¢i migracii, imigracia do SR pokracuje, pricom
relevantnejSia ako prilev ute¢encov, ktory spdsoboval obavy najmid pocas vrcholiacej
migracnej a uteCeneckej krizy, je v sucasnosti jednoznacne legdlna pracovna migracia.
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Predpokladame, Ze tento trend sa v kratkodobom, dokonca ani strednodobom, horizonte
nezmeni.

Zastavame nazor, ze ziadny zo zmiefiovanych typov migracie aktudlne nepredstavuje
pre SR bezpe¢nostnu hrozbu; nelegalnu migraciu, samozrejme, povazujeme za bezpe¢nostné
riziko. Patri k zdkladnym ulohdm kompetentnych orgénov a institicii, aby sa snazili
nelegédlnej migracii predchadzat a podielali sa na jej odhalovani, ato predovsetkym
prostrednictvom medzinarodnej spoluprace, v ramci ktorej je pre SR stale najrelevantnejsi
kontext EU. Aj vdaka migraénému tlaku, ktory je v pripade SR mensi ako v pripade mnohych
inych ¢lenskych $tatov EU, sa podla nasho nazoru v SR dari migraténé toky primerane
zvladat’.

Rezervy v ramci migracnej politiky SR, ktoré moézu mat’ v budiicnosti vplyv aj na
bezpecnostnu situaciu v krajine, vidime najmi v praci so slovenskou verejnostou, t. j.
v absencii pripravy slovenskej verejnosti na imigra¢né toky (ktoré¢, ako predpokladame, buda
pokracovat’ a je vel'mi pravdepodobné, ze budu eSte intenzivnejSie). Rétorika, ktort volia
mnohi politici (a to nielen slovenski) pri zmienke o migréacii, k upokojeniu situdcie
neprispieva, skor naopak.

Ako druhy zavazny problém slovenskej migrac¢nej politiky vnimame neschopnost’
zabranit’ emigracnym tokom (samozrejme mame na mysli pozitivnu motivaciu pre zotrvanie
v SR, nie nasilné zabranenie odchodu), ktoré prispieva k zhorSeniu uz beztak zlej
demografickej situdcie v SR. V tomto kontexte pre nds odmietanie imigracie na Slovensku

vyznieva eSte nepochopitel'nejsie.
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NAJNOVSI VYVOJ V OBLASTI EUROPSKEHO MIGRACNEHO
PRAVA
RECENT DEVELOPMENTS IN EUROPEAN MIGRATION LAW

Lubica Saktorova!

Abstrakt

Cielom prispevku je prezentovat prehlad najnovsieho vyvoja v oblasti europskeho migracného prava, ktory sa
od vypuknutia migracnej krizy v roku 2015 stal jednym z ustrednych bodov zaujmu europskych zakonodarcov.
Uvod bude predstavovat’ zakladny prehlad vyvoja eurépskeho migracného prava. Pokial ide o sicasné otdzky
migrdcie, ktoré poukdzali na potrebu reformy existujucich pravidiel, determinujeme sedem legislativnych

navrhov, ktoré su v sucasnosti predmetom rokovani Rady Eurdopskej unie.

KPucové slova

Migracna politika, azylové pravo, eurdpska legislativa, reformy, legislativne navrhy.

Abstract

The aim of the paper is to present an overview of the recent developments in the field of european migration law,
which had become a point of interest of european legislators since the 2015, the presumed peak of the so -called
european migration crisis. The introduction will provide the basic overview of the evolution of the european
migration law. With reference to the current migration problems that highlighted the need to reform the existing
rules, we will determine seven legislative proposals that are being discussed by the Council of the European

union at the present.

Key words

Migration policy, asylum law, European legislation, reforms, legislative proposals.

Introduction

European migration law today includes legislation related to the asylum law, the
immigration: legal migration or irregular migration law, free movement of people, all
addressed within the Treaty on the European union (TEU) and the Treaty on the functioning
of the EU (TFEU), the Charter of fundamental rights of the European union, the European
convention on human rights, Geneva convention and protocol relating to the status of
refugees. Referring to the secondary law of the EU related to migration issues, there exist

several clusters of legal rules evolved through the time.

! JUDr. Lubica Saktorova PhD., LL.M., M.A., prodekanka pre medzinirodné vztahy arozvoj PrF UMB,
odborna asistentka na Katedre medzinarodného prava, eurdpskeho prava a pravnej komunikacie Pravnickej
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At the beginning of the European integration process, migration policy was strictly a
matter of national competence. After the creation of a Single European Market in 1986, these
competences gradually shifted to the European level as well. Cooperation on asylum began as
a so-called side measure which compensated states for their loss of control tools following the
abolition of border controls within the Schengen area. The Schengen Implementing
Convention of 1990 contained a first set of rules on the responsibility for processing
applications for asylum.? Similarly, all Member States, including those who did not initially
join the Schengen area, agreed upon the Dublin Convention of 1990 concerning asylum
jurisdiction. The Dublin I. entered into force in September 1997. 3 European migration policy
was being increasingly formalised. While the original Schengen and Dublin Conventions
moved towards the demarcation of asylum jurisdiction without a substantive harmonisation of
rules on asylum procedure, reception conditions or recognition criteria, the Treaty of
Maastricht declared the whole field of asylum policy an area of common interest that was to
be realised through intergovernmental decision making (Justice and Home affairs third
pillar).* Thus, the EU institutions started coordinating divergent national practices.’ Although
fully developed supranationalisation was achieved only by the Treaty of Lisbon, The Treaty
of Amsterdam was a significant next step, since it first created a supranational competence
within the framework of today’s TFEU, . In 1999, the European Council in Tampere brought
forward the idea of a Common European Asylum System (CEAS), which later found its way
into the EU Treaties as a legally binding objective. ” Many decisions made at the time have
shaped the contours of Europe’s asylum policy ever since. During the first phase of legislative
rules we can talk about the former Asylum Reception Conditions Directive 2003/9/EC, the
former Asylum Qualification Directive 2004/83/EC, the former Asylum Procedure Directive
2005/85/EC and the former Dublin II Regulation (EC) No 343/2003 together with the former
Eurodac Regulation (EC) No 2725/2000 are the cause of many achievements and problems of

EU asylum policy to this date. The common asylum policy had always been meant to be a

2 Articles 28, 38 Convention Implementing the Schengen Agreement (OJ 2000 L 293/19) covering the Benelux
countries, Germany and France at the beginning.

3 Convention Determining the State Responsible for Examining Applications for Asylum Lodged in one of the
Member States of the European Communities (Dublin Convention) of 15 June 1990 (OJ 1997 C 254/1), at the
time comprising the 12 EEC Member States.

4+ HAILBRONNEN, K. THYM, D. EU Immigration and Asylum Law: A Commentary / Miinchen: C.H. Beck,
2016. - p. 1023-1053. - ISBN 978-3-406-66653-7.

> HAILBRONNEN, K. EU Immigration and Asylum Law: A Commentary / Miinchen: C.H. Beck, 2010. - p.
355.

¢ Article 63 EC Treaty as amended by the Treaty of Amsterdam (OJ 1997 C 340/173)

7 For the essential policy structure, see the Commission Communication, COM (2000) 755; the Commission
Communication, COM (2003) 152.
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gradual process. ® The Commission proposed to replace existing minimum standards by a
common set of rules in a second phase of legislative harmonisation that should reduce
disparities among Member States both in terms of legislative design and administrative
practice on the basis of the more robust Treaty base established by the Treaty of Lisbon,
which entered into force in December 2009.° This included : Asylum Qualification Directive
2011/95/EU, the new Asylum Procedure Directive 2013/32/EU, the new Asylum Reception
Conditions Directive 2013/33/EU, the Dublin III Regulation (EU) No 604/2013 and the
Eurodac Regulation (EU) No 603/2013.

To resume: despite establishing various mechanisms to co-ordinate the migration in
the European Union during the past decades, it was only in 1999 that the EU officially started
to work towards a common migration policy for Europe. !°

Migration to Europe from the northern and eastern Mediterranean, African and Middle
Eastern countries is not a new phenomenon. What is different the past couple of years is the
immense number of refugees trying to enter the European Union. Previously, the migration
discourse has focused on the process of the asylum applications, this time the situation in
Europe tend to be considered a migration crisis. !' In the past, the asylum applications have
peaked in 1992 (672.000 applications in the EU), mostly from the former Yugoslavia, as well
as in 2001 (424.000 applications in the EU), after which the number of applications decreased
to around 200.000. While between 2010 and 2012 cca 1.4 million non-EU nationals
immigrated into the EU every year, and around 700.000 emigrated yearly. Since 2012
onwards the attention has been focused on asylum seekers who have been trying to get into
the EU in unprecedented numbers: the number of asylum seeker in 2013 was 431.000, and
rose to 627.000 in 2014, only to more than double to 1.3 million in 2015.!> However, the

problem is, the asylum claims do not represent the real situation, as many immigrants do not

§ For more information about the development of the common asylum system in the EU see DE ZWAAN, JAAP
W., GOUDAPPEL, FLORA A. N. J. Freedom, Security and Justice in the European Union (T.M.C. Asser Press,
2000), p. 91; TEITGEN COLLY, C. The European union and asylum: the illusion of protection, Common
market law review, 2006, vol. 43 (6), p. 1503-1566; SIDORENKO, O.F. The Common European Asylum
System (T.M.C. Asser Press, 2007).

9 Cf. the Commission Green Paper, COM (2007) 301; and the policy plan on asylum in accordance with the
Commission Communication, COM (2008) 360.

10 Commission Communication, COM (2008) 359 final. [online] 2008. [cit.2018-11-15] 2008. Available at
https://www.eumonitor.eu/9353000/1/j4nvkel fm2yd1u0 j9vvik7mlc3gyxp/vkeweek lamw9/v=s7z/f=/com(200
8)359 en.pdf.

' BERHIDSKY, L. The EU's Migration crisis is far from over. Bloomberg. [online] 2016. [cit.2018-11-15]
Available at: https://www.bloomberg.com/opinion/articles/2016-09-06/the-eu-s-migration-crisis-is-far-from-over
12 EBUROSTAT Database. Demography and migration; Asylum and managed migration. [online] Datasets (pop)
and (migr). [cit.2018-12-12] Available at: http://ec.europa.eu/eurostat/data/database . 2016.

43



register themselves. !> Germany, with the highest number of new asylums claims in 2015 -
over 476.000 - announced that more than a million people had been counted in their “EASY”
- system for counting and distributing people before they make asylum claims. On the other
hand, during the peak of the crisis FRONTEX recorded 1.800.000 illegal entries trough the
EU borders. '

The current migration crisis highlighted the urgency to reform the existing EU asylum
rules. Under the current system, asylum seekers are not treated equally, and the proportion of
positive asylum decisions across the EU also varies greatly. As a result of this situation, the
European Commission presented several legislative proposals in order to reform the Common
European Asylum System (CEAS). The aim of these proposals is firstly to make the CEAS
more efficient and resistant to pressure of migratory flows. Secondly, the focus of the reform
is to eliminate pull factors, secondary movements as well as enhancement of the formal and
material support to the most affected member states. !’

The legislative proposals relate to:

(1) The reform of the current Dublin Regulation (Dublin III) to form a system capable

of allocating asylum applications proportionally among member states and to guarantee the
convenient processing of application respecting the principle of solidarity and the fair sharing.
Moreover, the aim is to discourage misuse and prevent secondary movements of applicants
across the EU'®. Migrants arriving in EU today are not allowed to choose the State where they
want to lodge their asylum requests and where they wish to go and live in a future. The
founding principle of the Dublin III Regulation is that each asylum request must be examined
by the Member State of the first arrival of the individual in the EU area, e.i. where the person
was initially identified by local authorities. Such Member State is generally responsible for
the examination of the asylum application, while the criteria for establishing responsibility
vary from family considerations, to recent possession of visa or residence permit in a Member
State, to whether the applicant has entered EU irregularly, or regularly. In practice, this

evidently means that an only handful number of EU Member States is responsible for

13 SEILONEN, J. Fortress Europe — a brief history of the European migration and asylum policy: A historical
institutionalist analysis of the migration and asylum policy, and the impacts of the current migration crisis
[online] Lokakuu 2016 [cit.2018-11-15] Available at :
https://helda.helsinki.fi/bitstream/handle/10138/169924/Fortress%20Europe%20%20a%20brief%20history %200
%20the%20European%20migration%20and%20asylum%20policy.pdf?sequence=2

4 FRONTEX. Risk Analysis for 2016. [online] 2016. [cit.2018-10-12] Available at:
https://frontex.europa.eu/assets/Publications/Risk Analysis/Annula Risk Analysis 2016.pdf

5 COUNCIL OF THE EUROPEAN UNION. Asylum reform file n. 9520/18. Brussels: 30th May 2018.
Available at: http://data.consilium.europa.eu/doc/document/ST-9520-2018-INIT/en/pdf

16 The reform of the Dublin IIl. Regulation. PE 571.360. [online] 2016. [cit.2018-10-12] Available at:
http://www.europarl.europa.cu/RegData/etudes/STUD/2016/571360/IPOL_STU(2016)571360 EN.pdf

44



processing most asylum claims. Nevertheless, the individual preferences of the target country
are not primarily considered. The migratory crisis has highlighted the limitations of the
current system, which creates a disproportionate and extensive burden for the frontline
states.!”

(2) The reform of the Asylum Reception Conditions Directive: the proposal for a new

Directive of the Council and the European Parliament is aiming to determine and to enhance
the criteria for the reception of whose applicants, who need the international protection. '* The
essential objective of this legislative proposal is to provide standard reception conditions to all
asylum seekers that will ensure the benefits of decent and equal living across the EU.
Proposal seeks to provide the applicants with e.g. the right to work no later than nine months
after lodging the application, right to access to education for minors as well as the obligation
to appoint a guardian for unattended minors. In the second round the legislative proposal is
aimed to diminish the secondary movements of all asylum applicants by setting up certain
geographical limitations. Respecting the safety and the security objectives, the directive will
be restricting the access to reception conditions to the Member State that is responsible for
their asylum procedure. Nevertheless, it will limit the provision of travel documents except on
serious humanitarian grounds as well as allow states concerned to restrain the applicant's
presence to a specific geographical location.

(3) The qualification regulation: the legislative proposal for a Regulation of the

Council and the European Parliament on standards for the qualification of third-country
nationals or stateless persons as beneficiaries of international protection.?’ The replacement of

the qualification directive with a regulation intends to harmonise protection standards and

17 Ibid.

18 Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL laying down
standards for the reception of applicants for international protection (recast). [online] Brussels COM (2016) 465
final. [cit.2018-12-12] Available at: https://ec.europa.cu/home-affairs/sites/homeaffairs/files/what-we-
do/policies/european-agenda-migration/proposal-implementation-

package/docs/20160713/proposal _on_standards_for the reception_of applicants_for international protection
en.pdf.

19 RECEPTION CONDITIONS FOR ASYLUM APPLICANTS: Council agrees mandate for negotiations. Press
release 711/17. [online] 2017. [cit.2018-11-12] Available at: https://www.consilium.europa.eu/en/press/press-
releases/2017/11/29/reception-conditions-for-asylum-applicants-council-agrees-mandate-for-negotiations/pdf

20 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for
a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection
granted and amending Council Directive 2003/109/EC of 25 November 2003 concerning the status of third
country nationals who are long-term residents. [online] Brussels COM (2016) 466 final. [cit.2018-12-12]
Available at:  https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-
migration/proposal-implementation-

package/docs/20160713/proposal _on_beneficiaries_of international protection -

_subsidiary _protection_eligibility - protection granted en.pdf
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rights for asylum seekers. The objective is to unify the rules of asylum applications across the
EU: the status of refugees (clearly set the criteria for the identification of persons genuinely in
need of international protection), identification of the persons eligible for subsidiary
protection or the content of the protection granted and amending Council Directive
2003/109/EC.2! The legislative proposal aims to ensure that all asylum applicants are granted
common rights.

(4)_The Asylum Procedure Regulation: the proposal for a Regulation of the Council

and the European Parliament to establish a unified procedure for the international protection
in the EU by replacing the asylum procedure directive with a regulation.?? Such act would
harmonise different procedures of Members States and replace them with a unified and simple
one. The essential purpose is to reduce disparities in recognition rates among them in order to
protect vulnerable individuals, safeguard applicants' rights, prevent abuse or incentives to
asylum shopping, make the procedure simply more effective and more economy. The asylum
procedures directive®® currently defines the procedures that EU Member States needs to
follow to grant and to withdraw international protection. The new legislative proposal aims to
replace this directive with a regulation to establish a common procedure for international

protection. %4

(5) The Eurodac (European Dactyloscopy) Regulation: is the legislative proposal for a
Regulation of the Council and the European Parliament to update the Eurodac regulation in
order to improve the EU fingerprint database for asylum seekers.>The Eurodac database

currently contains the fingerprints of all asylum seekers and irregular migrants who have been

2l COUNCIL DIRECTIVE 2003/109/EC of 25 November 2003 concerning the status of third-country nationals
who are long-term residents

22 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL establishing
a common procedure for international protection in the Union and repealing Directive 2013/32/EU. [online]
Brussels COM(2016) 467 final [cit.2018-12-12] Available at:  https://ec.europa.cu/home-
affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/proposal-implementation-
package/docs/20160713/proposal for a common_procedure for international protection in the union en.pdf
23 DIRECTIVE 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection

2 COMMON EUROPEAN ASYLUM SYSTEM REFORM: Council ready to start negotiations on qualification
and protection standards. Press release 489/17. [online] 2017. [cit.2018-10-14] Available at:
https://www.consilium.europa.cu/en/press/press-releases/2017/07/19/qualification-protection-standards/pdf

25 Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on the
establishment of 'Eurodac' for the comparison of fingerprints for the effective application of [Regulation (EU)
No 604/2013 establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by a third-country
national or a stateless person] , for identifying an illegally staying third-country national or stateless person and
on requests for the comparison with Eurodac data by Member States' law enforcement authorities and Europol
for law enforcement purposes (recast) [online] Brussels COM(2016) 272 final. [cit.2018-11-15] Available at:
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-
migration/proposal-implementation-package/docs/20160504/eurodac_proposal en.pdf
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registered in one of the EU Member States or in one of the associated countries. The database
helps to deliver the implementation of the Dublin regulation and contribute to verification of
the asylum claims across the EU Member States. Furthermore, it improves the control system
of criminal records of asylum applicants and of the responsibility of Member State for
examining an asylum application. The target of the proposed reform is to upgrade the system
by collecting additional biometric data such as facial images, to simplify access for the
authorities of law enforcement and to expand its scope by including data on third country
nationals who stay in the EU irregularly.

(6) The European Union Asylum Agency (EUAA) Regulation: the legislative proposal

for a Regulation of the European Parliament and of the Council on the European Union
Agency for Asylum and repealing Regulation (EU) No 439/2010/ to establish a fully-fledged
EU asylum agency.?® This proposal aims to turn the existing European Asylum Support
Office (EASO) into a fully developed European Union asylum agency responsible for
providing the operational and technical assistance to the EU Member States in managing the
orderly migration flows. The agency will also ensure convergence in the evaluation of
applications for international protection. In addition, the EUAA will be able to set up asylum
support teams composed of a minimum 500 experts from Member States and the others
ensured by the Agency.?’

(7) _The Resettlement Framework Regulation: Proposal for a Regulation of the

European Parliament and of the Council establishing a Union Resettlement Framework and
amending Regulation (EU) No 516/2014 of the European Parliament and the Council/ to
create a permanent EU resettlement framework. The Commission proposed to set up a
permanent EU resettlement scheme that would replace currently existing ad-hoc resettlement
frameworks. The new rules intend to diminish the risks of uncontrolled and irregular arrivals
and pursuit the safe and legal pathways to European Union. Moreover, it will aim to provide
harmonised rules for the resettlement as well as humanitarian admission and to support third
countries hosting those, who need the international protection. The Council plans to adopt a

two-year EU resettlement and humanitarian admission plan that will include the limitation of

26 Amended proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on the European Union Agency for Asylum and repealing Regulation (EU) No 439/2010. [online] Brussels
COM (2018) 633 final. 2018. [cit.2018-10-27] Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52018PC0633 &from=EN

27 Ibid.
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the admitted persons, the contributions of Member States to this number and the overall
geographical priorities. 28

In the end of the 2017, the Council agreed on a mandate to start negotiations with the
European Parliament on the legislative draft proposals. In September 2018, the Commission
updated the single proposal regarding the EU asylum agency. Since then, all of the legislative
proposals are under persistent consideration of either Council or the Parliament. In both cases

the primary sources and press releases of these institutions claims, the negotiations are at the

advanced stage.
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SPOLOCNE VYSETROVACIE TiMY - EFEKTIVNY NASTROJ
MEDZINARODNEJ SPOLUPRACE NA USEKU BOJA PROTI
NELEGALNEJ MIGRACII

JOINT INVESTIGATION TEAMS - AN EFFECTIVE TOOL

FOR INTERNATIONAL COOPERATION IN THE FIGHT AGAINST

MIGRATION
Adrian Vasko!

Abstrakt

Autor vo svojom prispevku hlada odpovede na niektoré otazky, ktoré su spdajané s realizaciou medzindrodnej
policajnej koordindacie v ramci boja s nelegalnou migrdciou. Z prezentovaného poznania vyplhva, Ze
zriadovanie a fungovanie spolocnych vysetrovacich timov je efektivnym nastrojom v skumanej oblasti. Osobitni
pozornost venuje medzindrodnej pravnej uprave spolocnych vysetrovacich timov, ich zloZeniu a podmienok pre

ich cinnost.
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medzinarodna koordinécia, nelegalna migracia, organizovany zlo€in, spolo¢ny vysetrovaci tim, JIT

Abstract

In his contribution, the author looks for answers to some of the questions that are linked to the implementation of
international police co-ordination in the fight against illegal migration. From the presented knowledge, the
establishment and functioning of joint investigation teams is an effective tool in the area under review. Special
attention is paid to the international law of joint investigation teams, their composition and the conditions for

their activities.
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international co-ordination, illegal migration, organized crime, Joint Investigation Team, JIT

Uvod
Aktuédlne trendy vyvoja v oblasti nelegalnej migracie potvrdzuju, Ze stcasny stav
rozvoja technoldgii, miera kooperacie a globalizacie jednozna¢ne nachadzaju svoj odraz vo

vsetkych sférach Zivota spolocnosti.

! JUDr. Adrian Vagko, PhD., Akadémia Policajného zboru v Bratislave, katedra kriminalnej policie /Univerzita
Mateja Bela, Pravnicka fakulta, katedra medzinarodného, europskeho prava a pravnej komunikacie
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Aktualne trendy vyvoja v oblasti nelegalnej migracie potvrdzuju, ze sucasny stav
rozvoja technoldgii, miera kooperacie a globalizacie jednozna¢ne nachédzaji svoj odraz vo
vsetkych sférach Zivota spolo¢nosti.

Zvysena pohyblivost’ organizovanych zlo¢ineckych skupin bez reSpektovania hranic
jednotlivych krajin a vyuzitie vSetkych prednosti globalizdcie ekonomiky vratane
celosvetového liberdlneho bankového systému brani G¢inne bojovat’ a eliminovat aktivity
krimindlnych skupin. Prijimanie samostatnych opatreni zo strany jednotlivych krajin sa javi
ako neefektivne a Coraz nalichavejSie vyvstava potreba koordinovat’ aktivity na urovni
politickej, policajnej a sudnej. Hrozbe, ktorti predstavuje medzindrodny organizovany zlocCin,
organizovani nelegdlnu migraciu nevynimajic, je mozné celit ,vynaliezavostou
zodpovednych autorit vratane narodnych vlad, ktora je vlastna samotnému organizovanému
zlo¢inu. Medzinarodna koordindcia v boji proti organizovanému zlo¢inu musi byt rovnako
pruzna, vynaliezava, prisposobiva a ,rafinovana®“ ako c¢innost kriminalnych skupin.
Kriminalne skupiny stale prosperuju, pretoze usilie, ktoré je vynakladané na ich eliminéaciu
len z narodnej urovne neumoziiuje efektivne zabranit' ich aktivitdm. Pokial’ prijatymi
opatreniami na narodnej Grovni sa podari zneSkodnit’ aktivity organizovanej skupiny, tak len
na jej Uzemi, a nie na viacerych uzemiach a vo viacerych krajinach, na ktorych operuje a
pacha trestna ¢innost. Medzinarodné kriminalne skupiny su nesmierne adaptabilné a riadené
su vo vicsine pripadov z teritdrii a z krajin, v ktorych je zo strany vlady benevolencia k ich
poOsobeniu a nie su prijimané adekvatne Gcinné opatrenia. ESte zlozitejSim sa stava tento fakt
vtedy, ked” v tychto krajinach organizované skupiny pomocou korupcie prenikli aj do
vykonnej moci. Potom nie je zdujem zo strany vlad inych krajin o vzajomni vymenu
informdcii, nakolko tu existuje redlne nebezpefenstvo odovzdavania tychto informécii aj
krimindlnym skupindm. Nie nezanedbateI'nym faktom, ktory do istej miery obmedzuje a brani
SirSej medzinarodnej spolupraci je aj rozdielnost’ pravnych systémov jednotlivych krajin,
ktoré su postavené na roznych principoch a to nielen €o sa tyka trestnopravnych kédexov, ale
aj odlisnosti inych oblasti prava, napriklad obchodného, ob¢ianskeho prava a pod.

Organizovany zlo€in predstavuje v sucasnom globalizovanom prostredi cely rad
hrozieb, ktoré¢ je mozné vo vSeobecnosti charakterizovat’ ako:

Hrozba pre nezavislost’ a suverenitu jednotlivych krajin.
Hrozba pre spolocensku Struktaru.
Hrozba pre stabilitu a riadenie $tatu.

Hrozba pre demokraciu.

A S

Hrozba pre narodnti ekonomiku.
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6. Hrozba pre finan¢né institacie.
7. Hrozba pre jednotlivca.?

Organizovana nelegalna migracia predstavuje aktualnu vyzvu, ktor v spolo¢nosti je
nutné identifikovat’ a spravne tcelovo interpretovat. Podl'a naSho nézoru detailné poznanie
tejto vyzvy umoznuje prijimat’ u¢inné opatrenia, ktorymi je jeho prejavy eliminovat’.

Analyzou poznania z bezpe¢nostnej a policajnej praxe sme dospeli k zaveru, ze
¢lenovia krimindlnych skupin sa v ostathom obdobi vo zvySenej miere zapdjaju do
nelegalnych aktivit prekracujicich hranice Statov. ZvéacSovanim teritéria svojho pdsobenia
rozSiruju kriminélne trhové prilezitosti a vytvaraju si vyznamny prostriedok k svojej ochrane
apre dosahovanie krimindlneho zisku. Niet sporu vtom, ze realizdciu identifikacie
(odhalenie) teritoria, v ktorom vyvijaji aktivity krimindlne skupiny ovplyviiuje cely rad
faktorov (legislativne, organizacné, technické, ekonomické). Dominantné postavenie medzi
nimi maju podmienky (suhrn okolnosti), za ktorych je realizovand medzinarodna koordinacia
pri ziskavani informécii o ¢lenoch krimindlnych skupin a ich aktivitach.

Predovsetkym z tychto dovodov je potrebné na tato situdciu adekvatne reagovat, ¢o
v praxi predovSetkym znamena vytvarat predpoklady pre rozvoj jednotlivych foriem

medzinarodnej koordinacie a zabezpecovanie jej funkénosti (iicelovej realizacie).

Potreba vyuzivania spolo¢nych vySetrovacich timov na useku nelegilnej migracie

Zmeny spOsobov pachania, Struktury pachatelov ako aj obeti si vyzaduju od
kompetentnych organov na useku krimindlno-policajného poznania inovativne pristupy
a zvySenu mieru kooperacie podporené vyuzivanim novych (osobitnych) nastrojov. Jednym
z takych nastrojov su aj spolo¢né vysetrovacie timy (dalej len ,,JIT*). MoZnosti vyuZitia a ich
prinos v ramci boja s medzindrodnou organizovanou trestnou ¢innostou, vratane nelegalnej
migracie nie su dostatocnej miere bezpecnostnou a policajnou praxou vyuzivané. Tento stav
je sposobeny okrem iného aj nedostatocnou znalostou pracovnikov kompetentnych organov
efektivne nastroja JIT, jeho moZnosti vytvdrania, ucelu ako aj vnutornych mechanizmov
a v neposlednom rad aj otdzok spojenych s moznost'ami vyuzivany vysledkov prace JIT.

Eurdpska rada vo svojich dokumentoch® nabada prisluiné organy ¢&lenskych Statov,

aby vo vhodnych pripadoch ¢o najviac vyuzivali vySetrovaci nastroj JIT. Europol a Eurojust

2 VASKO A., Vyznam medzinarodnej policajnej koordinacie pri identifikacii aktivit kriminalnych skupin, In:
Organizovany zloCin v stredoeurépskom regione — trendy avyzvy, Zbornik zmedzinarodnej vedeckej
konferencie. Bratislava: Akadémia PZ v Bratislave, 2017. s. 29-30,
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by sa mali systematicky zapéjat’ do klIicovych cezhrani¢nych operacii a malo by sa im
oznamovat’ vytvaranie JIT. Mala by sa aktualizovat’ vzorova dohoda o zriadeni JIT. Europol a
Eurojust by mali d’alej zintenzivnit vzdjomna spolupracu. Eurojust by mal zabezpecit
nadviazanie na svoju pracu na justi¢nej urovni. Europol a Eurojust by mali rozsirit’ svoju
¢innost’ na tretie krajiny, najmi prostrednictvom uzsich vézieb s regionmi a krajinami, ktoré
susedia s Uniou. Europol by mal uZz§ie spolupracovat s policajnymi misiami v ramci
spolo¢nej bezpeCnostnej a obrannej politiky a prispievat k presadzovaniu noriem a
osvedcenych postupov europskej spoluprace v oblasti presadzovania prava v krajinach mimo
Eurdpskej unie. Mala by sa zintenzivnit’ spolupraca s Interpolom, aby sa vytvorili synergie a
zabrénilo zdvojovaniu aktivit.

Hlavnym cielom spoluprace v ramci Eurdpskej unie pri presadzovani prava je boj
proti typicky cezhrani¢nym formam trestnej ¢innosti. Je potrebné sa zamerat’ nielen na boj
proti terorizmu a organizovanej trestnej ¢innosti, ale aj na rozSireni cezhrani¢nl trestni
ginnost’, ktorda ma vyznamny vplyv na beZny Zivot ob&anov Unie. Europol by sa mal stat
centrom vymeny informdcii medzi orgdnmi presadzovania prava Cclenskych Statov,

poskytovatel'om sluzieb a platformou v oblasti sluzieb presadzovania prava.

Predpoklady vytvarania JIT

Spolo¢ny vySetrovaci tim — ,,JIT*- je mozné charakterizovat’ ako osobitny nastroj pre
cezhrani¢nu pravnu pomoc, ktory umoziuje priamu vymenu informdcii a dékazov v rdmci
timu bez potreby zapojenia ,,tradi¢nych* kanalov pre ziadosti o pradvnu pomoc. Z poznania,
ktor¢ sme ziskali v priebehu aktivnej ucasti vo formach medzinarodného vzdelavania
vyplyva, ze JIT predstavuje jeden z najdoleZitejSich operativnych nastrojov, ktoré maju
Specialisti v oblasti presadzovania prava v justicnej oblasti k dispozicii. Tuto skuto¢nost’ je
mozné aj potvrdit reakciou medzinarodného spolocenstva, ktoré prijalo cely rad
medzinarodnych pravnych dokumentov, ktoré vytvaraju legislativne a organizacno-taktické
predpoklady pre tato formu medzindrodnej koordindcie na Useku kriminalno-policajného
poznania aktivit krimindlnych skupin. Bez ohl'adu na tplnost’ moznost' vytvéarania JIT je
upravena najmi tymito pravnymi dokumentami:

- Dohovor o vzajomnej pomoci v trestnych veciach medzi ¢lenskymi §tatmi EU zo

dita 29. maja 2000 (&1. 13),

3 Stokholmsky program — otvorena a bezpetna Eurdpa, ktora slazi ob&anom a chrani ich (2010/c 115/01), &l.
43.1
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- Ramcové rozhodnutie Rady EU o spoloénych vysetrovacich timoch zo diia 13.
juna 2002 (2002/465/SVV)

- Druhy dodatkovy protokol k dohovoru Rady Eurdépy o vzijomnej pomoci v
trestnych veciach z 20. aprila 1959 (¢lanok 20),

- Dohovor OSN proti nadnarodnému organizovanému zlo¢inu z 15. novembra 2000
(¢lanok 19),

- Dohovor o vzijomnej pomoci a spoluprdci medzi colnymi spravami (dohovor
Neapol II) z 18. decembra 1997 (¢lanok 24),

- Dohovor o policajnej spolupraci v juhovychodnej Europe (PCC SEE) z 5. mgja
2006 (¢lanok 27),

- Dohoda medzi Eurdpskou Uniou a Spojenymi Statmi americkymi o vzajomnej

pravnej pomoci zo dia 25. jina 2003 (¢lanok 5 a jeho vnutrostatne vykonavanie).

JIT, ako vyplyva uz z jeho zavedeného nazvu, je vySetrovaci tim, zriadeny na zaklade
dohody v sutlade s vysSie uvedenymi dokumentami. Méze byt zriadeny medzi dvomi $tatmi,
resp. viacerymi na konkrétny cel a casovo obmedzené trvanie. Je ucelovo vytvarany, ak
vySetrovanie trestnych ¢inov jednym ¢lenskym Statom je tazké a naro¢né a ma vizby na iné
Clenské Staty, resp. niekolko clenskych Statov vySetruje trestné ciny, ktorych okolnosti
vyzadujii koordinovany a zostladeny postup zi¢astnenych ¢lenskych statov.*

Z poznania ¢innosti prislusnikov bezpecnostnych zloziek v zahranici si dovol'ujeme
uviest’, ze JIT sa zriad'uju najmé pri vysetrovani zavaznejsich foriem trestnej ¢innosti, avsak
ich vyuzitie je ucelné aj pri vySetrovani menej zdvaznej cezhranicnej trestnej ¢innosti. Tato
skutonost’ méa pragmaticky dovod. Je tomu tak preto, lebo JIT mozu ulahéit’ spolupracu v
konkrétnom pripade a mozu tiez pripravit' zédklady pre budice JIT budovanim atmosféry
vzajomnej dovery a poskytovanim skusenosti v rdmci cezhranicnej spoluprace. Z pohladu
realizacie kriminalno-policajného poznania, Specifickym prinosom, vyhodou je, Ze vSetci
¢lenovia JIT maju bezprostredny pristup k dokazom ziskanych v ramci jeho ¢innosti.’

Ziadosti o zriadenie JIT méze podat’ ktorykol'vek ¢lensky §tat. Iniciovat zriadenie JIT
modzu aj Europol a Eurojust.

Pravny poriadok Slovenskej republiky prevzal prisluSné ustanovenia medzinarodnych

predpisov zdkonom €. 301/2005 Z. z. Trestny poriadok v ustanoveniach § 10 odsek 9:

4 Dohovor o vzajomnej pomoci v trestnych veciach medzi ¢lenskymi §tatmi EU zo dita 29. méja 2000 (€l. 13),
5 Priru¢ka pre spolo¢né vySetrovacie timy zo dfia 4. novembra 2011 (15790/1/11)

56



,Policajtom sa na ucely tohto zadkona rozumie v rozsahu poverenia ukonov
vySetrovania aj zastupca prislusného organu iné¢ho $tatu, organu Eurdpskej tnie alebo orgénu
vytvoren¢ho spolo¢ne c¢lenskymi Statmi Eurdpskej tnie, ktory je zaradeny do spolo¢ného
vySetrovacieho timu vytvoreného na zéklade dohody.*¢

Spolo¢ny vysSetrovaci tim sa méze zriadit' najmd, ak vySetrovanie trestného Cinu
vyzaduje vykonat’ zlozité tikony aj v inom S§tate alebo vySetrovanie trestného ¢inu uskutociiuje
niekol’ko statov, pri¢om okolnosti pripadu vyzaduji ich koordinovany a spolo¢ny postup.
Veduci spolo¢ného vysetrovaciecho timu je prokuradtor; ostatné podmienky cinnosti
spolo¢ného vysetrovacieho timu upravi dohoda o jeho vytvoreni. Tieto skutoCnosti nijako
neznizuju a neobmedzuju poziciu a rolu inych orgénov, napriklad tych, ktori st opravneni
realizovat’ spravodajskil ¢innost, resp. operativno-patraciu ¢innost. Organom opravnenym
uzavriet dohodu o vytvoreni spolo¢ného vysSetrovacieho timu je Generalna prokuratura
Slovenskej republiky (d’alej len "generalna prokuratura") po predchadzajicom prerokovani s
ministrom spravodlivosti Slovenskej republiky (d’alej len "minister spravodlivosti").*

V podmienkach Slovenskej republiky je opravnend uzatvarat’ dohody o zriadeni JIT

Generalna prokuratura SR.

ZloZenie JIT

JIT musi mat’ veduceho timu alebo viacerych veducich, pricom nie je ur€ené ¢i to ma
byt sudca, prokurator, policajt, colnik alebo prisluinik organu presadzovania prava. Clenské
krajiny EU to ma upravené roznym spdsobom a to v zavislosti od vnutrostatnych pravnych
predpisov. Vo vSeobecnosti je prax je vSak takd, ze Clenské krajiny uprednostiiuji mat
viacero veducich timu. Na praci JIT sa zacastfiuji ¢lenovia timu, doCasne vyslani ¢lenovia
timu a mozu sa z(&astiiovat aj d’alsi Gi¢astnici bez ohl'adu na to, &i st z EU. (tzv. tretie strany,
napr. Europol, Eurojust, OLAF, ale aj napr. pracovnici FBI). Prislusnici Europolu a Eurojustu
sa nemoOzu zucastiiovat na vykone akychkol'vek donucovacich opatreni a zucCastiiuji na praci
JIT v ,podpornej funkcii®, napriklad poskytovanie analytickej podpory, poskytovanie
zariadeni na uskutoctiovanie zasadnuti, vratane prekladov apodobne. Docasne vyslani
¢lenovia timu su subjekty z inych ¢lenskych $tatov, nez je ¢lensky stat, v ktorom tim posobi.
Veduci timu im moéze v sulade s pravnym poriadkom clenského Statu, v ktorom tim pdsobi,
umoznit’, aby boli pritomni pri vykone operacnych ¢innosti, ako napr. prehliadky priestorov,

a dokonca mozu byt povereni ulohou vykonat’ urcité vySetrovacie opatrenia, ak to schvalia

6 Zakon NR SR €. 301/2005 z. z. Trestny poriadok v zneni neskorsich predpisov
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prislusné organy clenského Statu posobenia a vysielajiiceho ¢lenského Statu. Veduci timu ma
pravo udelovat’ vynimky z tohto vSeobecného pravidla. Schvalovanie pritomnosti alebo
vykonania vySetrovacich opatreni by sa malo upravit vo formélnej dohode. Docasne vyslani
¢lenovia timu maju tiez moznost’ poziadat’ prislusné organy v state, ktorych vyslal do JIT, aby

vykonali nevyhnutné a potrebné vysetrovacie ukony.’

Dohoda o vytvoreni JIT obsahuje najmai prejav vole zacastnenych stran o tom Ze:

e dokazy vykonané ktorymkol'vek ¢lenom spolo¢ného vySetrovacieho timu na uzemi
Statu, kde tento pdsobi, pokial’ boli vykonané v sulade s pravnym poriadkom tohto
Statu alebo s pravnym poriadkom Slovenskej republiky, st platné v trestnom konani
vedenom v Slovenskej republike,

e prislusnici orgdnov cudzieho S§tatu vyslani do spolo¢ného vysetrovacieho timu sa
mozu v ramci neho na tzemi Slovenskej republiky pod velenim uréeného zastupcu
organu Slovenskej republiky ¢inného v trestnom konani zi€astnit’ pri ikonoch ako st

v’ vydanie a odnatie veci § 89 a § 91 TP,

domova prehliadka a prehliadka inych priestorov a pozemkov,

§ 99a§ 101 TP,

obhliadka § 154 TP,

vysetrovaci pokus § 157 TP,

RN N NEEN

previerka na mieste § 158 TP,.
v rekonstrukcia § 159 TP.
Pri vykonavani tychto ikonov na tzemi Slovenskej republiky st prislusnici organov cudzieho
Statu viazani pravnym poriadkom Slovenskej republiky a pokynmi vediceho spolo¢ného
vysetrovacieho timu.
e Prislusnici organov cudzieho $tatu posobiaci v spolo¢nom vySetrovacom time mozu
byt pritomni pri vysluchoch
v obvinenych § 121 a nasl. TP,
v svedkov § 131 a nasl. TP,
v' poskodenych § 46 a nasl. TP ale aj pri
v konfrontacii § 125 TP,
v rekognicii § 126 TP,

7 STIERANKA J. a kol., Operativne procesy a operacie — vybrané problémy, Akadémia PZ v Bratislave, 2012,
s.223,
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pricom dopliiujice otazky mozu klast' len so sthlasom zucastnené¢ho organu Slovenskej
republiky ¢inného v trestnom konani, ktory vysluch vykonava a takito otazku polozi, len

pokial je v stilade s pravnym poriadkom Slovenskej republiky.®

Zaver

Na zaklade vyssie uvedenych informdcii sa domnievame, Ze JIT tvoria ddlezity nastroj
v systéme medzindrodnej koordinacie na useku kriminalno-policajného poznania aktivit
kriminalnych skupin v oblasti nelegalnej migracie. Na tomto mieste je potrebné uviest’, ze
v podmienkach Slovenskej republiky tento néstroj nie je v dostato¢nej miere vyuZzivany. Je to
sposobené najma nedostatocnou mierou informovanosti prisluSnikov bezpecnostnych zloziek,
resp. pracovnikov prokuratiry o vztahoch medzi subjektmi, ktoré zabezpecujii medzinarodna
koordinaciu. Medzinarodna koordinacia je pri potierani medzinarodnej organizovanej
kriminality na useku nelegalnej migracie nevyhnutnym predpokladom na dosahovanie
potrebnych vysledkov. JIT moZu v tomto smere, nielen podl'a naSho nazoru, zohrat’ pozitivnu

ulohu.
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RELIGION AND TERRORISM IN INTERNATIONAL PROTECTION

Daniele Ferrari!

Abstract

This article reconstructs the relationship between religious freedom, refugee status and terrorism in the
international and European law. This analysis is structured in two parts: the status of religious refugees; the
connections between terrorist phenomena and international protection within the institutional dynamics of the

European Union.

Keywords

Religious Freedom; Religious Persecution; Terrorism; International Protection; Security.

Introduction

This paper aims to investigate the relation between religious freedom, international
protection and terrorism, which appears significant in legal and phenomenological terms.
Firstly, international law provides for exclusion from refugee status for those who have
committed terrorist acts. Secondly, the protection of the religious freedom of asylum seekers
can become problematic, when specific religions are identified on a social level with anti-
democratic doctrines of terrorist origin. In these terms, the recent terrorist attacks that have
affected several Member States of the European Union seem to have influenced migration
policies and protection of religious freedom?.

Migratory phenomena, even when induced by persecution, appear increasingly as a
problem of security and not as an area of protection of human rights.

Terrorist incidents in Europe, on the other hand, have been organized by groups linked
to radical Islam, risking the legitimation of strong limitations on the religious freedom of
Islamic communities.

Based on these observations, my contribution will be structured in two parts: in the
first part the status of religious refugees will be analyzed in the sources of international and
European law; the second part will examine the connections between terrorist phenomena and

international protection within the institutional dynamics of the European Union.

! PhD, Daniele Ferrari, University of Siena (Italie), Department of law, Post-doc Research.
2 MURPHY K.: State Security Regimes and the Right to Freedom of Religion and Belief. Changes in Europe
since 2001. Abingdon: Routledge, 2013. ISBN: 978-0-203-08236-2.
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Freedom of religion and persecution

The status of religious refugee is of particular interest for law and religion and
represents a new frontier for the study of religious freedom. Currently, in Europe, applications
made by religious asylum seekers demonstrate the complexity and variety of the geo-
religious, anthropological-confessional and non-belief scenarios expressed globally, where
there are serious moral violations of human rights. In this context, religious refugee status in
international sources will be reconstructed® in relation to four main aspects: a) the notion of
persecuted religion; b) the guarantee of the religious freedom of the persecuted; c) the
definition of the status of the religious asylum seeker.

a) The notion of persecuted religion

The notion of religion associated with persecutory phenomena was predicted by the
Refugee Convention of 1951. In fact, article 1 defines refugee status also in relation to
religion, when it is at the origin of a “founded fear of being persecuted”. The concept of
persecuted religion then circulated in the law of the European Union. In this synergy between
legal models, the concept of persecuted religion has been elaborated on a universal level by
the High Commissioner for Refugees (henceforth UNHCR) with reference to the 1951
Geneva Convention; at the regional level by the institutions of the European Union starting
from the directive 2004/83/CE *.

In 2004, UNHCR clarified, within specific guidelines regarding religious persecution’,
that «no universally accepted definition of “religion” exists, but the instruments mentioned in
paragraph 2 above certainly inform the interpretation of the term “religion” in the
international refugee law context. Its use in the 1951 Convention can therefore be taken to
encompass freedom of thought, conscience or belief. As the Human Rights Committee notes,
“religion” is “not limited to traditional religions or to religions and beliefs with institutional
characteristics or practices analogous to those of traditional religions”. It also broadly
covers acts of failing or refusing to observe a religion or to hold any particular religious

belief (...) 5. Claims based on “religion” may involve one or more of the following elements:

3 ABU SALEM M. - N. FIORITA: Protezione internazionale e persecuzione per motivi religiosi: la
giurisprudenza piu  recente. In: Stato, Chiese e pluralismo Confessionale, Rivista telematica
(www.statoechiese.it). 37, 2016. ISSN 1971- 8543, p. 1-20; MACRI G., ANNICCHINO P. (eds.): Diritto,
Religione e Politica nell’ Arena Internazionale. Cosenza: Rubbettino, 2017. ISBN: 9788849850536; INGOGLIA
A. — FERRANTE M. (eds.): Fenomeni migratori, diritti umani e liberta religiosa. Padova: Edizioni Webster,
2017. ISBN: 8862928815.

4 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third
country nationals or stateless persons as refugees or as persons who otherwise need international protection and
the content of the protection granted.

5 Cfr. UNHCR, 28 april 2004, Guidelines on International Protection: Religion-Based Refugee Claims under
Article 1A(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees.

62



a) religion as belief (including non-belief); b) religion as identity; c) religion as a way of
life». In the opinion of the High Commissioner, the notion of religion must not be limited to
traditional religions alone, to convictions that present institutional characteristics or practices
similar to those within the cults recognized by each State. Moreover, beyond a positive
adhesion to a transcendent practice, even those who do not believe, do not practice or refuse
to adhere to a religion must be protected.

In the same inclusive direction, starting from the Council Directive 2004/83/EC of 29
April 2004, the European Union has moved on the recognition of religious refugee status. In
the text of the directive the concept of religion in relation to the risk of persecution is broadly
defined:

“The concept of religion shall in particular include the holding of theistic, non-theistic
and atheistic beliefs, the participation in, or abstention from, formal worship in private or in
public, either alone or in community with others, other religious acts or expressions of view,
or forms of personal or communal conduct based on or mandated by any religious belief”.

b) The freedom of religion or belief of asylum seekers

With regard to the contents of protection, religious refugee status, starting in 1951 in
the Geneva Convention® and later implemented by the European Law, recognized the right to
ask for international protection for religious persecutions. The Geneva Convention, in
particular recognizes the status of a religious refugee (art. 1); it establishes a prohibition on
religious discrimination (art. 3) and imposes on the contracting States the obligation to
guarantee the religious freedom of refugees under the same conditions recognized to their
own citizens (art. 4). In these terms, the UNHCR guarantees the applicants’ religious freedom
related to the Universal Declaration of Human Rights in 1948 and art. 18 of the International
Covenant on Civil and Political Rights in 1966. The right recognized to the persecuted
coincide, in particular, with the freedom to have or to adopt a religion or belief, to maintain
and manifest the religion or belief, individually, in community with others, in public or in
private’.

Universal sources of international protection have represented the legal model which

inspired the European Union's asylum law®. In this sense, the Charter of the European Union’s

¢ Sul punto, v. BRESSAN L.: Liberta religiosa nel diritto internazionale. Dichiarazioni e norme internazionali.
Padova: Cedam, 1989, p. 86 ss. ISBN: 88-13-16532-3.

7 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, September 1979, p. 19;
UNHCR, 28 april 2004, “Guidelines on International Protection: Religion-Based Refugee Claims under Article
1A(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees, p. 5.

8 PIZZOLANTE G.: Diritto di asilo e nuove esigenze di protezione internazionale nell’Unione europea, Bari,
Cacucci, 2012. ISBN: 886611183X.
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fundamental rights guarantees the right to asylum “in compliance with the rules established by
the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 concerning the

. The same international sources have been defined, first in Directive
” Th ternational have been defined, first in Direct

status of refugees (...)
2004/83/EC and then in Directive 2011/95/EU, "the cornerstone of international legal
regulation concerning the protection of refugees"!’. Persecution for religious reasons may
concern, under Directive 2011/95/EU, the individual or collective religious manifestation'!.

In the first case, the persecution stigmatizes the subject in his individual dimension.

In the second case, the risk of persecution is motivated by the individual's belonging to
a particular social group, whose members "share a characteristic or faith that is so
fundamental to the identity or conscience that a person should not be forced to renounce it."'2.

The protection of religious freedom for refugees was the subject of an important
decision of the Court of Justice on the interpretation of the directive'®. The Luxembourg judge
clarified that the directive protects religious freedom, both in the "forum internum" and in the
"forum externum". Therefore, there is protection for the status of a religious refugee of the
freedom to have beliefs or convictions and to express them in actions'*.

c) The status of religious asylum seekers

International law defines the status of religious refugee on the basis of three criteria:
the risk of persecution for religious reasons; good faith of the applicant in relation to the
declared religion or belief'’; not to have committed acts contrary to the purposes and
principles of the United Nations.

From the first point of view, art. 1 of the Geneva Convention defines persecution
within the definition of refugee status. The religious refugee, in particular, has a justified fear
of being persecuted by the country of origin because of religious identity. The concept of

religious persecution is defined by the United Nations'® as a compression of religious

freedoms that exceed the limits established by art. 18, pr. 3, of the International Covenant on

% Art. 18, Charter of Fundamental Rights of the European Union.

10 Cfr. Whereas n. 3, Directive 2004/83/CE'

' Cfr. Art. 10, 11. b) e d), Directive 2011/95/UE.

12V, Art. 10, 1. d), Directive 2011/95/UE.

13 CJEU, 5 september 2012, Bundesrepublik Deutschland v. Y. Z (C-71/11 - C-99/11). A commento di questa
decisione, cfr. LEBOEUF L., Droit d’asile (Directive 2011/95/UE dite “qualification”): L’atteinte a la liberté de
religion comme persécution. In: Stato, Chiese e pluralismo confessionale, Rivista telematica
(www.statoechiese.it), 2012, ISSN 1971- 8543, p. 1-6; APOSTOLI A., La Corte di Giustizia si pronuncia su
richieste di riconoscimento dello status di rifugiato per motivi religiosi. In: Giurisprudenza costituzionale, 5,
2012, ISSN 0436-0222, p. 3772-3779.

4 CJEU, Bundesrepublik Deutschland v. Y. Z.

15 JAMES C. — H. M. FOSTER: The law of refugees status. Cambridge: Cambridge University Press, 2014. p.
399. ISBN 978-1-107-68842-1.

16 Cfr. UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, p. 19.
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civil and political rights'’. In the dialectic between authority and freedom, the only limitations
established by law may be legitimate and not persecutory: reasons of public order, public
security, to guarantee the rights of others. Looking at European law, the 2011/95/EU directive
defines in art. 9, pr. 1, persecution as a serious violation of human rights and in particular of
those non-derogable rights protected in art. 15, pr. 2, of the ECHR. When a person risks life,
slavery, forced labor or incrimination without a legal provision, for his religion or belief, he is
qualified as a victim of persecution. Beyond this, the persecuted condition is expressed
through different violations of the applicant’s religious freedom, which may have already
been suffered or feared'®.

The sincerity of asylum seekers'”, compared to their declared religious or
philosophical identity, constitutes the second condition for the recognition of refugee status®.
In fact, the applicant must not only demonstrate the well-founded fear of being persecuted,
but also their relationship with their doctrine, which they qualify as oppressed. The applicant
has the right to protection, even if a religion other than his own, is attributed to him by the

persecutor?!.

Freedom of religion, asylum and terrorism
The definition of the connection between terrorism, security, international protection
and religious freedom emerges in the European Union on three different levels: legal,
institutional and sociological. All three of these levels, moreover, seem to fit into the strategic
plan on common security defined in 2015 by the European Commission in the European
Security Agenda?.
a) The legal level

17 Art. 18, pr. 3,: “Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights
and freedoms of others”.

18 Chapter II, Assessment of Applications for International Protection, art. 4, par. 3, 1. b), Directive 2011/83/EU.
19 UNHCR, 28 april 2004, “Guidelines on International Protection: Religion-Based Refugee Claims under
Article 1A(2) of the 1951 Convention and/or the 1967 Protocol relating to the Status of Refugees, p. 4.

20 V. PEREZ-MADRID F.: Asylum in case of religious persecution. In: LUGATO M.: La liberta religiosa
secondo il diritto internazionale e il conflitto globale dei valori, Torino, Giappichelli, 2015, p. 84 ss. ISBN
9788834862742.

2l In this sense, article 10, par. 2, directive 2011/95/UE, provides that: “When assessing if an applicant has a
well-founded fear of being persecuted it is immaterial whether the applicant actually possesses the racial,
religious, national, social or political characteristic which attracts the persecution, provided that such a
characteristic is attributed to the applicant by the actor of persecution”.

22 Communication from the Commission to the European Parliament, The Council, The European Economic and
Social Committee and the Committee of the Regions, 28 april 2015, The European Agenda on Security.

65



Firstly, the relationship between terrorism and international protection can be mapped
out using the sources of anti-terrorism (starting from the Framework Decision 2002/475/JHA)
and the legal definition of the right to asylum.

The framework decision 2002/475/JHA defines the phenomenon of terrorism on the
basis of two criteria: objectives pursued and the concept of terrorist organization®.

Looking at the objectives, terrorist acts must pursue the following goals: “Seriously
intimidating a population, or unduly compelling a Government or international organisation
to perform or abstain from performing any act, or seriously destabilising or destroying the
fundamental political, constitutional, economic or social structures of a country or an
international organisation”.

In relation to the concept of terrorist organization, the framework decision defines
terrorist groups as “a structured group of more than two persons, established over a period of
time and acting in concert to commit terrorist offences. ‘Structured group’ shall mean a
group that is not randomly formed for the immediate commission of an offence and that does
not need to have formally defined roles for its members, continuity of its membership or a
developed structure”.

Directive 2011/95/EU establishes a link between terrorism and international
protection, providing for exclusion from refugee status for those who have committed terrorist
acts. In particular, the directive in paragraph 31 of the preamble states that: “Acts contrary to
the purposes and principles of the United Nations are set out in the Preamble and Articles 1
and 2 of the Charter of the United Nations and are, amongst others, embodied in the United
Nations
resolutions relating to measures combating terrorism, which declare that ‘acts, methods and
practices of terrorism are contrary to the purposes and principles of the United Nations’ and
that ‘knowingly financing, planning and inciting terrorist acts are also contrary to the
purposes and principles of the United Nations”. In these terms, art. 12, pr. 2, 1. ¢, excludes
from refugee status those who have committed “acts contrary to the purposes and principles
of the United Nations”.

The exclusion clause was the subject of a preliminary ruling of the Court of Justice in
the case Lounani**. The case concerned a Moroccan citizen who, although belonging to the

Islamic Group of Moroccan Fighters (IGMF), had never committed terrorist acts and had

23 Council Framework Decision of 13 June 2002 on combating terrorism (2002/475/JHA).
24 CJEU (Grand Chamber), 31 january 2017, Commissaire général aux réfugiés et aux apatrides - Mostafa
Lounani (C-573/14,).
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applied for refugee status in Belgium. The Court was questioned by the Belgian judge in
relation to the interpretation of the concept of “acts contrary to the purposes and principles of
the United Nations”. In particular, it wondered whether these acts always needed to consist of
the commission of attacks, or whether other acts justified the application of the exclusion
clause. The European judge answered the question, clarifying that “application of the ground
for exclusion of refugee status laid down in Article 12(2)(c) of Directive 2004/83 cannot be
confined to the actual perpetrators of terrorist acts, but can also extend to those who engage
in activities consisting in the recruitment, organisation, transportation or equipment of
individuals who travel to a State other than their States of residence or nationality for the
purpose of, inter alia, the perpetration, planning or preparation of terrorist acts”. This
interpretation of the clause of exclusion must be applied “only after undertaking, for each
individual case, an assessment of the specific facts brought to its attention with a view to
determining whether there are serious reasons for considering that the acts committed by the
person in question, who otherwise satisfies the qualifying conditions for refugee status, fall
within the scope of that particular exclusion™.
b) The institutional level

The phenomenon of terrorism has had an impact on the organization of the European
institutions. In particular, the European Commission and the European Parliament have
established specialized bodies in the field of radicalization and terrorism and fostered
collaboration programs with non-institutional actors. Moreover, the European Commission
collaborates with non institutional-bodies.

With regard to institutions, the following bodies will be examined: the Expert group
on Radicalisation and the European Parliament’s Special Committee on Terrorism. These
institutions have, in exercising their mandate, identified different connections between
religion, international protection, radicalization and terrorism.

The Expert group on Radicalisation was established by the European Commission in
July, 2017?° with the aim of making stronger the prevention policies of the European Union
against the phenomenon of radicalization. In these terms, the group cooperates with various
stakeholders at national and European levels, and assists the Commission in developing new

policies and forms of cooperation “to preventing and countering radicalisation leading to

25 CJEU (Grand Chamber), 31 january 2017, C-573/14, Consideration of the questions referred. The first
question, § 72.
26 Commission, Decision, Setting-up the High-Level Commission Expert Group on radicalisation, 27 july 2017.
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violent extremism and terrorism”. In two reports in 2017%7 and in 2018%the Group identified
specific connections between radicalization and religion and between radicalization and
refugee status.

In the first perspective, the relationship between religion and radicalization was
qualified in two opposing dynamics: religion as a cause of radicalization and religion as a tool
to prevent radicalization.

From the point of view of religion as a cause of radicalization, the group noted that:
“The scale and pace of radicalisation grounded in violent Islamist ideology presents a
particular challenge in Europe, as demonstrated by recent terrorist attacks and is a priority
for the HLCEG-R”. In this perspective, the link between violence and radical Islamic
ideologies identifies a significant cause of radicalization and requires the Member States to
monitor these phenomena. The Group therefore recommends to the Member States and the
Commission “fo establish a joint overview of the different approaches and experiences in
Member States in the relations with religious leaders, communities and institutions, including
the training of religious leaders, faith related dialogues, funding and monitoring of religious
institutions spreading Islamist extremist ideology”” .

From the point of view of religion as an instrument of prevention, States must develop
ecclesiastical policies of dialogue and collaboration with religious actors to counter radical
ideologies, identitying “credible and reliable partners for disengagement programmes as well
as the funding and monitoring of religious institutions spreading Islamist extremist ideology”.
Furthermore, in order to prevent prisons from becoming places of radicalization, Member
States will have to favor “information exchange between law enforcement, judicial authorities
and, for instance, social workers, as well as engagement with religious leaders or
communities and relevant academics in preventing and countering radicalisation”. To
achieve such synergy between the different actors, the group recommends to the “Commission
(in particular through the RAN) in close collaboration with Member States - to facilitate the
exchange of experiences on the provision of religious counselling in prisons and to provide
guidelines on working with and training chaplains particularly imams, for the prison and
probation setting”.

In the second perspective, the experts believe that asylum seekers, as vulnerable

people, are considered categories at risk of radicalization. To avoid this risk, therefore,

27 Expert group on Radicalisation, Interim Report (Preliminary Findings and Recommendations), December
2017.

8 High-Level Commission Expert Group on Radicalisation (HLCEG-R), Final Report, 18 May 2018.

2 Expert group on Radicalisation, Interim Report (Preliminary Findings and Recommendations), p. 11.
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Member States must strengthen “awareness and skills among first line responders and staff in
asylum and refugee reception/integration facilities regarding early detection of possible
radicalisation risks, including inter alia the development of training modules™°.

The European Parliament's Special Committee on Terrorism was established by the
European Parliament on 6 July 2017°!. This body plays a role both in monitoring terrorist
phenomena and in national and European instruments, combating terrorism and proposing
new legal models and technological devices to improve the prevention and repression of such
phenomena. With respect to these institutional objectives, the Committee in the draft report of
20182 highlighted the possible overlaps between the dynamics of asylum and terrorism. In
the European Parliament’s opinion, some terrorists make use “of migrants’ and asylum
seekers’ routes of access to European countries (...) exploiting the freedom of movement
across Europe”. In relation to the use of asylum applications as a means of entry into Europe
by terrorists, the committee “encourages the Commission to continue negotiations with third
countries on return and readmission, and to evaluate whether the Return Directive (Directive
2008/115/EC) provides an adequate legal framework for the return of irregular migrants who
pose as asylum seekers but in fact have terrorist motives and are a clear risk to public
security”.

With regard to non-institutional bodies that collaborate with the European institutions,
the actions of Radicalisation Awareness Network (RAN) are particularly relevant. This
Network is an umbrella network connecting people involved in preventing radicalisation and
violent extremism throughout Europe. Within RAN, first-liners from different European
countries can meet others in their area of expertise to exchange ideas, knowledge and
experiences on countering radicalisation and violent extremism. RAN, which cooperates with
the European Commission, is structured in several thematic working groups. Among these, in
the 2016 paper “How to cooperate with religious organisations and communities within the
local approach to radicalisation”, the Local authorities Working Group (RAN LOCAL)
describe the role that religious actors can have in policies to combat radicalization. The group
claimed that “The key religious organisations could be listed in the local strategy or action

plan against violent extremism next to the description of the reason (why) to and aim (goal) of

30 High-Level Commission Expert Group on Radicalisation (HLCEG-R), Final Report, p. 11.

3 European Parliament decision of 6 July 2017 on setting up a special committee on terrorism, its
responsibilities, numerical strength and term of office (2017/2758(RSO)).

32 European Parliament’s Special Committee on Terrorism, Draft Report on findings and recommendations of
the Special Committee on Terrorism (2018/2044(INI)), 21 juin 2018.

33 RAN LOCAL, How to cooperate with religious organisations and communities within the local approach to
radicalisation?, Brussels, 8 december 2016.
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cooperation”. To build this cooperative model, however, states must select religious actors on
the basis of a credibility criterion. Evaluating the credibility of the religious partner coincides
with a national judgment on the doctrine professed by the group. The state institutions will, in
the opinion of the group, ask the following questions: “What is the ideology, the mission and
who are the main members/followers of this organisation in your local community? Do they
accept democracy? What is the organisations view on pluralism, are they inclusive or
exclusive? This will determine the goals™.

¢) The social level

On the social level, some religious actors have taken official positions on the
phenomena of radicalization, terrorism and international protection.

The Conference of European Churches (CEC) in 2016, in an open letter to churches
and partner organizations in Europe, highlighted the impact that terrorism and the
phenomenon of refugees are having on European identity**. In particular, according to the
CEC, the holding of a European system of common values is currently in crisis. In fact: “The
influx of migrants and refugees, violent conflicts and terrorist attacks, economic crises and
growing Euroscepticism all threaten the European project and development of common
values”. In this context, the terrorist attacks in Belgium and France and the deaths of many
asylum seekers at sea have helped to generate “anti-Islam and anti-immigrant sentiments, and
large scale youth unemployment, and we see why the EU has lost its appeal to many of its
citizens, and why the urge to re-nationalise policies and the call for more national sovereignty
is gaining strength”. With respect to these trends, the European Union must strengthen
interventions to prevent wars, which are the real cause of terrorism and persecution. In fact,
observes the CEC, “the biggest challenge currently facing the EU is how to respond to the
high numbers of refugees, mostly arriving in the southern European countries that were
hardest hit by the economic crisis since 2008. This is mainly, but not exclusively, a result of
violent conflicts in Europe’s neighbourhood”.

With specific regard to the issue of migration, the Church's Commission for Migrants
in Europe (CCME) participates in the European governance on immigration and asylum. This
aim is pursued through a monitoring of EU migration policies, a dialogue with the EU and
Council of Europe institutions, the fight against racism and xenophobia and the promotion of

a culture on the rights of migrants and refugees through seminars, work-shops and

3 CEC, What future for Europe? Reaffirming the European project as building a community of values. An open
letter of CEC to churches and partner organisations in Europe and an invitation to dialogue and consultation,
2016.
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conferences. In this perspective, the Church's Commission for Migrants is conducting a
monitoring project (Safe Passage), on the borders of some European countries, to improve the
protection of the rights of migrants and refugees in collaboration with the European
institutions.

Several European Islamic associations (European Forum of Muslim Women;
European Muslim Initiative for Social Inclusion; European Network against Racism; Forum
of European Muslim Youth and Student Organisations) signed an open letter by the
Eureopean Network Against Racism (ENAR) in July 2018 addressed to Tommaso
Chiamparino, coordinator on combating anti-Muslim hatred®>. In the letter, which indicates to
the European Commission some strategic themes for the development of policies to combat
Islamophobia, the associations highlighted the mission of anti-Muslim hatred. In fact, “the
coordinator has conflated the fight against Islamophobia, anti-blasphemy laws, Islamism and
counter-terrorism in a number of social media posts and declarations. In a context of
generalised suspicion of Muslims, EU policy makers advancing equality and non-
discrimination must see Muslims as human beings who enjoy fundamental rights as any other
person. The fight against Islamophobia is about politically addressing structural forms of

discrimination and racism affecting Muslims or those perceived as such™°.

Conclusions

In conclusion, the links between international protection, terrorism and religious
freedom emphasize the ambivalence of the religious factor. In fact, religion can establish
refugee status or be the cause of radicalization and terrorism. This ambivalence emerges in the
dynamics of the European institutions which, in their policies and legal acts, have defined the
different roles that the religious element can have between international protection, terrorism,
radicalization and the values at the base of the European Union (Article 2 TEU). In this
context, a securitization approach to religious freedom has been affirmed, not only when
religion expresses itself in anti-democratic and violent doctrines, but also in cases where
religious refugee status is used by terrorists as a channel for entry into Europe.

With respect to these problems, the European Union has created not only new

institutions, but also the new notion of radicalization often associated with Islam. European

35 For the first time, on 1 December 2015, the European Commission appointed David Friggieri as the first
Coordinator on combating anti-Muslim hatred. As the Coordinator's main mandate is to address anti-Muslim
hate speech, hate crime and discrimination, the key stakeholders are Muslim and other organisations that deal
with anti-racism and non-discrimination policy at European and national level.

36 Cf. ENAR, Open letter: A meaningful coordinator on anti-Muslim hatred to transform EU approach and
action to tackle Islamophobia, 5 July 2018.
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security policies have represented radicalization and terrorism as manifestations of Islam
which oppose Western values of democracy and human rights. In this scenario, however, the
need for security can not justify preventive limits to freedom of religion. Human rights must,
in fact, represent the foundation of these policies and prevent the new concept of
radicalization from legitimizing aprioristic judgments of value on the forms of exercising
religious freedom.

As a preventive measure, specific behaviors could be limited or repressed only
because they are judged in relation to subversive phenomena in the legal procedures of
international protection. To avoid this risk, the dialogue between religious actors and
European institutions, provided by art. 17 of the TFEU, must be a synergy for making
stronger European strategies on discrimination and persecution and for the construction of

good practices in the implementation of a common security policy.
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MIGRACNA KRiZA A JEJ VPLYV NA VNUTORNU BEZPECNOST
EUROPSKEJ UNIE

MIGRATION CRISIS AND ITS IMPACT ON THE INTERNAL
SECURITY OF THE EUROPEAN UNION

Mikula$ Bodor!, Stefan Galla2, Sofia Pulcova?

Abstrakt

Autori sa v prispevku venujii vplyvu migracnej krizy na vmitornii bezpecnost’ Eurépskej Unie. Nepochybne
migracia a predovSetkym nelegdlna migrdcia predstavuju v sucasnej dobe urcitu bezpecnostni hrozbu pre
vaiitornii bezpecnost EU. Prispevok je zamerany na analyzu pricin a dosledkov migrdcie a poukazuje na stav

problematiky zahranicnej migracie z pohladu EU.

KPucové slova
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Abstract

The authors comment on the impact of the migration crisis on the internal security of the European Union.
Undoubtedly, migration and in particular illegal migration are currently a certain security threat to the EU's
internal security. The paper focuses on the analysis of the causes and consequences of migration and highlights

the state of the issue of foreign migration from the EU perspective.

Key words

Migration, Migration crisis, Internal security

Uvod

V dnesnej dobe je migracia aktudlnou témou, ktord poukazuje na celkové dianie v
jednotlivych krajinach a zaroven ich vyrazne ovplyviiuje. Pojem migracna kriza sa zacal
pouzivat’ po tragickych udalostiach v roku 2015, kedy sa stovky migrantov utopili v
Stredozemnom mori pocas svojej cesty do Eurdpy. Prichodom migrantov dochadza v
krajinach k velkym zmenam, s ktorymi sa castokrat nestotoziiuju ani samotni domaci

obyvatelia.
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Skupiny migrantov mozeme rozdelit’ podl'a zakonného sposobu vstupu na legalnych a
ilegalnych imigrantov. Nekontrolovatelnd migracia nepochybne predstavuje urcité riziko pre
bezpecnost’ Statu, nakolko sa na fiu viaze aj hrozba terorizmu a d’alSie ekonomicko-socialne
faktory. Zahrani¢na migracia je vyznamnym charakteristickym prejavom globalizacie a
jednou z hlavnych vyziev 21. stor., z kratkodobého hl'adiska moze spdsobit’ urcité tenzie.

Zakladnou ulohou EU je viak zabezpetit mier, bezpeénost a ochranu 'udskych Zivotov.

Teoretické vymedzenie migracie

Samotné slovo migracia pochédza z latinského slova migratio, ¢o v preklade znamena
presiivanie. Migraciou teda rozumieme presun jednotlivcov alebo skupin l'udi z jedného
geografického miesta na iné.

Migracia byva spojena s docCasnou alebo trvalou zmenou pobytu. Takato
definicia migracie vSak nezahriia turizmus, ktory predstavuje kratkodobu zmenu pobytu za
ticelom dovolenky.*

S pojmom migréacia suvisi predovSetkym pojem migrant. Podl'a definicie OSN sa za
migranta povazuje osoba, ktord prekro¢i medzinarodné hranice a zostdva v inej krajine dlhSie
ako jeden rok.> V rdmci tohto pojmu je nutné rozliSovat’ pojmy emigrant a imigrant. Slovo
emigrant oznacuje osobu, opustajucu uzemie svojho domovského Statu s cielom usidlit’ sa v
zahrani¢i a pojem imigrant oznacuje cudzinca, prichddzajuceho do krajiny s cielom pobytu
dlhodobejsicho charakteru.

Migrantov, ktori su niteni migrovat’ nazyvame utecenci. Okrem pojmov migrant a
uteCenec sa na Slovensku pouziva aj pojem cudzinec, t.j. oznacenie vSetkych, ktori nie st
ob&anmi Slovenskej republiky, ale na jej uzemi ziju.’

Migracia sa spravidla ¢leneni na dobrovolnt a niitent. V rdmci dobrovol'nej migracie
migrujuce osoby odchéadzaju z krajiny z vlastného rozhodnutia a planovane. Pri¢inami natenej
migracia moze byt vyhostenie, evakuacia, dosledky prirodnych katastrof, diskriminacia,
poruSovania l'udskych prav, vojnové konflikty, pripadne, ze im z dovodu ich rasy, etnicity,

pohlavia alebo vierovyznania hrozi v domovskej krajine prenasledovanie.®

4 KADLECIKOVA, J. akol. 2016. Rozumne o migrécii. Manual pre organizatorov verejnych podujati. [online]
s. 61.

3 UNSD. 2018. Demographic and Social Statistics: International migration. [online]. [¢it.2019.01.01].

® KACEROVA, M. - HORVATHOVA, R. 2014. Zahrani¢na migracia Slovenska — demografické a priestorové
aspekty. [online] s. 19.

7KADLECIKOVA, J. akol. 2016. Rozumne o migracii. Manuél pre organizatorov verejnych podujati. [online]
s. 61.

8 TamtieZ, s. 61.
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Medzinarodni migraciu mozno Clenit' na legalnu a nelegélnu. Legalnu migraciu
predstavuju osoby, ktori spifiaji vietky zakonné podmienky v krajinach, v ktorych sa
pohybuju, pracuju alebo Ziju.’ Nelegalna migrécia je chdpana ako pripad nelegélneho vstupu
0s0b cez Statne hranice na uzemie $tatu, taktiez nezdkonného sposobu opustenia Statu, pripady
nelegalneho pobytu cudzincov vo vnutrozemi, to znamena porusenie zdkonom predpisanych
podmienok pre pobyt cudzincov.

Pre potreby chapania migracie v ¢o najSirSom moznom obraze, je nutné v rdmci prava
EU spomentt’ aj jednu zo zékladnych slobdd jej ob&anov. Ide o pravo na volny pohyb osob,
ktory vyznamnou mierou formuje vnutorny trh EU, ktory bol definovany v jednotnom
europskom akte. T4to sloboda je upravena tak v primarnom prave Eurdpskej Gnie, ako aj v jej

sekundérnom prave, tvorenom nariadeniami a smernicami.

Priciny a désledky migracie

Udalosti, ktoré zapri¢inuji migracnu krizu je mnoho aliSia sa v kazdej krajine,
zktorej ludia migruji smerom do EU. Medzi najéastejsie motivacie migrantov patria
predovsetkym:

» politicka nestabilita,

chudoba,
choroby,
ozbrojené alebo iné konflikty,
nezamestnanost’,
nedodrziavanie 'udskych prav,

nebezpecné prostredie,

YV V V V V V V

socialna neistota.

Musime skonStatovat, ze negativne aj pozitivne dosledky maji dopad tak na
hostitel'sku krajinu, ako aj na vysielajlicu krajinu.

K pozitivnym doésledkom pre hostitel'ski krajinu moze znamenat’ priliv zahrani¢nej
pracovnej sily, ktora méze zaplnit medzery na trhu prace v oblastiach neatraktivnych pre
domadcich pracovnikov. Prilev migrantov zvySuje agregatny dopyt po tovare a sluzbach a tiez
agregatnu ponuku tovaru a sluzieb, ¢o prispieva k ekonomickému rastu krajiny. Zahrani¢ni

migranti mézu odovzdat’ nové znalosti a poznatky doméacim pracovnikom, taktiez byvaju

9 PALAT, M. 2015. Mezinarodni migrace a ekonomika v Evropské unii: vyvoj, determinanty, politiky a trendy.
Ostrava: Key Publishing, 2015. s. 94.
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obvykle cistymi prispievatelmi do verejnych rozpoctov. Pokial' sa bude jednat o priliv
kvalifikovanych migrantov a S$pecialistov, mdze to priviest’ uspory v nakladoch na vzdelanie,
pretoze krajina uz ziska kvalifikovani pracovni silu. Daldim pozitivnym faktorom je, Ze
migracia ovplyviiuje neuteSeny demograficky vyvoj. Va¢sinu migrantov predstavuju mladsi
l'udia, ktori su flexibilnejsi a st schopni sa lepsie prispdsobovat’ novym podmienkam.
Navyse mladi l'udia s lepsi v uceni novych zru¢nosti a nového jazyka. Z tychto dovodov
rastuci pocet migrantov zvySuje pocty osob v produktivnom veku a trh sa tak stava
flexibilnejsim.!°

Na opacnej strane vSak priliv nekvalifikovanych migrantov moze zatazit' socialny
systém, tak v kratkom ako aj v dlhom obdobi. Podnikatelia si od toho mnohokrat sl'ubuju
lacnejsiu pracovnd silu a pokles miezd. Coskoro vSak velakrat zistia, Ze sa namiesto toho
dockaju skor zvysenia dani. Danovych poplatnikov by sa to dotklo predovsetkym zavedenim
novych dani azvySenim sucasnych. Ekonomické dopady migracie zavisia na socialno-
ekonomickych charakteristikich a schopnostiach imigrantov. Studie preukazali, Zze kvalita
I'udského kapitadlu migrantov dlhodobo klesd. Tym klesd aj ich schopnost ekonomickej a
napokon aj spoloc¢enskej asimilédcie. ZvySuje sa riziko vysokej nezamestnanosti a zavislosti na
socialnych davkach. V kone¢nom doésledku migracia ma negativny fiskalny dopad a
negativny dopad na blahobyt domaceho obyvatel'stva.'!

Medzi d’alSie negativne dosledky pre hostitel'sku krajinu patria ¢asto napr.:

» konkurencia zahrani¢nej pracovnej sily vyvolava socidlnu nespokojnost, ¢o moéze
viest’ az ku xenofobii voc¢i cudzincom,

» mna trhu prace mdéze dochadzat k skrytej diskriminacii cudzincov, ktora posobi vo
viacsine pripadov na znizovanie miezd,

» masové vyuzivanie zahrani¢nej pracovnej sily moze viest' k poklesu ich narokov na
vyuzitie svojej kvalifikacie, na pracovné prostredie, stravovanie, byvanie atd’.,

» lacna pracovna sila zo zahraniCia vedie takisto k poklesu poziadaviek zamestnavatel'ov
na kvalifikdciu pracovnikov. Naopak zamestnavatelia zvySuji poziadavky na
pracovny vykon. Dodsledkom tychto poziadaviek je nezdujem niektorych
zamestnavatelov zavadzat nové technologie a zvySovat tym produktivitu prace

domacich pracovnikov,

10 PALAT, M. 2015. Mezinarodni migrace a ekonomika v Evropské unii: vyvoj, determinanty, politiky a trendy.
Ostrava: Key Publishing, 2015. s. 94.

1 JANACKOVA, S. - SKOPECEK, J. - SLANY, M. a kol. 2016. Masové imigrace: zachrana, nebo zkéza
Evropy? Praha: Institut Vaclava Klause, 2016. s. 221
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» odliSna mentalita, kultira, naboZenstvo, tradicie, to vSetko moze viest az k

narodnostnej alebo dokonca rasovej neznasanlivosti.

Vplyv migracie na vnutornu bezpecnost’

Bezpecnostné zlozky v Eurdpskej unii povazuju za najvicSie bezpecnostné riziko
infiltraciu ¢lenov teroristickych organizacii, ktoré posobia najma v Iraku a Syrii. Jednd sa
najmi o Clenov organizacii ako Islamsky Stat, Fronta an nusra a podobne. Pri mnozstve l'udi
migrujucich prave z Iraku a Syrie, je mozné povazovat’ tieto obavy za reélne.

Za bezpecnostné riziko je mozné povazovat uz aj fakt, Ze vonkajSie hranice
Europskej tnie st svojvolne prekracované pocetnymi skupinami osob. Ako priklad si
mozeme uviest’ situaciu, ktora vznikla na hraniciach medzi Srbskom a Mad’arskom, kde
podla vyjadreni prislusnikov mad’arskej policie, va¢Sina migrantov snaziacich sa prejst’ cez
hranicu nemala ziadny doklad totoznosti, o mé& za nésledok znemoZnenie overenia ich
totoznosti. Tento fakt moZze byt zapri¢ineny rychlym utekom z vlasti, no taktiez mdzu tieto
osoby svoje doklady totoznosti zatajovat’ za Ucelom zavadzania bezpecnostnych zloziek

ohladom svojej Statnej prislusnosti respektive kriminalnej minulosti.

Globalny pakt OSN o migracii
Priprava Globalneho ramca OSN pre bezpec¢nu, riadent a legalnu migraciu bola
dokoncena v juli v roku 2018 po dlhych a rozsiahlych rokovaniach. Voci tomuto dohovoru sa
vSak medzicasom objavili namietky a viacero eurdpskych $tatov vratane Slovenska oznamilo,
ze sa k nemu nepripoja. Dohovor napokon schvalili 10. decembra v Marrdkesi aklamaciou
zastupcovia 164 krajin. Cielom tohto 34-stranového pravne nezaviazného dokumentu je
pomdct’ lepSie organizovat’ migracné toky a posilnit’ prava migrantov. Globalny pakt ma
okrem iného zabezpecit moznosti pre legalnu migraciu a eliminovat’ nelegélne prekracovanie
hranic.
Ciele pre bezpecnu, riadenu a legalnu migraciu su:
» zhromazd’ovat a vyuzivat presné a roz¢lenené udaje ako zaklad pre politiky zalozené
na faktoch,
» minimalizovat nepriaznivé podnety a Strukturalne faktory, ktoré nutia ludi, aby
opustili krajinu svojho povodu ,

» poskytovat’ presné a v€asné informacie vo vSetkych fazach migracie,
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zabezpeCit, aby vSetci migranti mali doklad o pravnej totoznosti a vyhovujicu
dokumentaciu,

zvysit dostupnost’ a flexibilitu ciest pre legalnu migraciu,

ul’ah¢it’ spravodlivy a eticky nabor a zabezpecit podmienky pre dostojnt pracu,

rieSit’ a znizovat’ zraniteI'nost’ pri migracii,

zachratiovat’ Zivoty a zaviest koordinované medzindrodné usilie zamerané na
nezvestnych migrantov,

posilnit’ nadnarodnu reakciu na pasovanie migrantov,

predchédzat, bojovat’ proti a odstranit’ obchod s 'udmi v kontexte medzinarodnej
migracie,

spravovat hranice integrovanym, bezpecnym a koordinovanym spdsobom,

posilnit’ istotu a predvidatel'nost’ migracnych postupov pre vhodny skrining, posudenie
a postupenie,

vyuzit’ zadrzanie migrantov len ako posledni moznost’ a pracovat’ na alternativach,
zvysit’ konzuldrnu ochranu, pomoc a spolupracu pocas migra¢ného cyklu,

poskytntt pristup k zakladnym sluzbam pre migrantov,

posilnit’ postavenie migrantov a spolo¢nosti, aby dosiahli plné zaclenenie a socidlnu
kohéziu,

odstranit’ vSetky formy diskriminécie a podporit’ verejny diskurz zaloZeny na faktoch,
aby ste mohli formovat’ vnimanie migracie,

investovat’ do rozvoja zru¢nosti a ul'ah¢it’ vzajomné uznavanie zrucnosti, kvalifikacii
a kompetencii,

vytvorit' podmienky pre to, aby migranti a diaspdéry plne prispievali k udrzateI'nému
rozvoju vo vsetkych krajinach,

podporovat’ rychlejsi, bezpecnejsi a lacnejsi prevod remitencii a podporit’ financné
zacClenenie migrantov,

spolupracovat’ na ul'ahceni bezpe¢ného a dostojného navratu a readmisie, ako aj na
udrzatelnej reintegracii,

zaviest mechanizmy prenosite'nosti narokov na socidlne zabezpecenie a ziskané
vyhody,

posilnit’ medzinarodnti spoluprdcu a globalne partnerstvd pre bezpecnu, riadentl a

legélnu migréciu.
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Zaver

Dolezité si je uvedomit’, ze eurdpske Staty su na hrane svojej absorpcnej kapacity z
politického pohl'adu, to znamend, Ze uz neexistuje ziadny Stat, ktory by migrantov otvorene
vital, dokonca aj liberalne krajiny ako Pol'sko, Nemecko a Rakusko zmenili svoj nazor.

Krajne pravicové politické sily, ktoré odmietaji migraciu, postupne nadobudaju
popularitu vo vacSine eurdpskych Statov. Tym paddom vo viacerych Statoch hrozia vnutorné
nepokoje a rozbroje. Je potrebné si zarovenl uvedomit, Ze vnimanie lokdlnej populacie bude
tiez silne ovplyvnené prebiehajiicimi teroristickymi ttokmi, ktoré budu zintenziviiované tak
samotnou migra¢nou vlnou, ako aj pripadnou reakciou na eurdpsky obmedzujtci postup voci
migrantom. So zvy3ujiicou sa migraciou sa prehibi dvojaka radikalizacia.

Mnohé¢ Staty deklaruja, ze v otazke bezpecnosti a vzniku novych hrozieb je potrebna
spolupraca nielen krajin Eurdpskej unie, ale aj ich zaoceanskych partnerov.

Celkovo mozeme konsStatovat’, ze bezpecnostna situacia, hoci sa momentalne javi ako
stabilizovand, je priamo zavisla od vznikajucich vin migrécii, $irenia teroristickych hrozieb,

strachu a negativneho postoja vo¢i migrantom.
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VPLYV MIGRACIE NA ZVYSOVANIE ALEBO ZNIZOVANIE
BEZPECNOSTI STATU!

INFLUENCE OF MIGRATION ON IMPROVING OR WORSENING
THE SECURITY OF STATE

Rastislav Kazansky?, Dagmar Noviakova®

Abstrakt

Prispevok sa zaobera pozitivnymi — a negativnymi aspektami migrdcie. Analyzuje jej vplyv na vnutornu
bezpecnost Statu ajeho socialnych Struktur. Reflektuje nekontrolovanui migrdciu zo Stredného vychodu
a Afganistanu do europskeho schengenského priestoru. Nasledne sa zaobera moznymi bezpecnostnymi hrozbami

a ich mierou vplyvu na bezpecnost statu.
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migracia, migraéna kriza, Europska unia, vnttorna bezpecnost’ $tatu, hrozby

Abstract

The contribution deals with the positive and negative aspects of migration. It analyses its impact on the internal
security of the State and its social structures. Reflects uncontrolled migration from the Middle East and
Afghanistan to the European Schengen area. It then addresses possible security threats and their impact on state

security.

Keywords

migration, migration crisis, European union, internal state security, threats

Uvod

Pohyb ¢i migracia ludskej populdcie je prirodzenym javom [ludskych dejin.
Stretavame s nim v Case ked” Homo erectus zacal osidl'ovat’ kontinenty. Nasledny populacny
rast, prirodné, ekonomické podmienky a politické zaujmy, presadzované vladcami
a mocnostami sutdobého sveta, vyvolali nie raz hromadna migraciu l'udi, napr. Grékov, Zidov,

Mongolov, germanskych kmenov, Slovanov a d’al§ich narodov. V niektorych pripadoch sa

! Prispevok bol vypracovany v ramci projektu VEGA &. 1/0545/17 Transformécia bezpe¢nostného prostredia:
aplikacia skusenosti Statov Vysehradskej Stvorky na priklade Ukrajiny.
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tieto presuny odohrali relativne pokojne a v inych boli zase spojené s masivnym nasilim.
(Hofreiter, 2016)

Obdobie 4. az 7. storoCia je spojené s migraciou germanskych a slovanskych kmeriov,
zname ako ,stahovanie narodov“. Neskor prenikali do Eurépy z vychodu Madari azo
Skandinavie Vikingovia v priebehu 8. az 10. storodia.

S rozvojom namornictva zacali Eurdpania objavovat nové Uzemia anasledne ich
kolonizovat. Dochadzalo k migracii nielen v ramci Eurdpy, ale aj z Eurépy do Afriky, Azie,
Ameriky a Oceanie. Kolonizacia samozrejme predstavovala velky zasah do hospodarstva,
kultary, spdsobu  Zivota abezpecnosti nielen na kolonizovanych tuzemiach ale aj
v kolonidlnych mocnostiach.

Dalsia vlna migracie je spojend s obdobim industrializcie v 19. storo&i az do prvej
polovice 20. storo¢ia. S rastom priemyslu sa obyvatelia presuvali z vidieka do mesta ale
zarovein prebiehalo vystahovalectvo do USA, Australie a Kanady. Z Eurdpy odislo priblizne
55 milionov obyvatel'ov, z toho asi 34 miliéonov do USA (Huntington, 2001).

Medzi vojnami dochadza k poklesu migracie. Po druhej svetovej vojne vSak zacala
nova vlna, ktord sa tykala jednak s prilevom obyvatel'ov z kolonii do Eurdpy a jednak s vinou
zahrani¢nych robotnikov z chudobnejsich, najmé juznych Statov, migrujicich za pracou. Tu
mozno hovorit’ o akomsi zlome, ked zépadnd Eurdpa zalina spoznavat mimoeurdpsku
kultiru a inakost’ nielen mimo kontinentu (Leman, 2013). Po péade Zeleznej opony sa

v Eur6pe objavila migracia z vychodoeurdpskych Statov za lep§imi Zivotnymi podmienkami.

Eurdpska unia a migracia

V rokoch 2015 a 2016 viak zaznamenala Eurépska tnia (EU) bezprecedentny prilev
utecencov a migrantov a zacalo sa hovorit’ o tzv. migracnej krize. Od roku 2015 prichadzalo
a stale prichadza mnoho T'udi, ktori Ziadaji o azyl. EU poskytuje ochranu takymto Pud’om,
ked’ze citi pravnu a moralnu povinnost’ chranit’ I'udi v nudzi. Samotné rozhodovanie o tom,
kto ziska ochranu a nasledne preskiimavanie Ziadosti o azyl je na strane &lenskych $tatov EU.
Je vSak potrebné rozliSovat’ medzi terminom migrant a ute¢enec. Kym na osobu, ktora uteka
zo svojej domovskej krajiny a nemdze sa vratit v dosledku opravnenej obavy z
prenasledovania alebo rizika utrpenia vadzneho bezpravia, mézeme pouzit definiciu O.
Krejciho, Ze uteCenec je osoba, ktora mé opodstatnené¢ obavy z perzekicie svojej rasy,
naboZenstva, narodnosti, politického presvedcenia a vzhl'adom k tymto obavam bola nutend
opustit’ svoju vlast’ (Krej¢i, 2010). Naproti tomu hovorime o migrantoch, ktori sa nerozhodli

prestahovat’ kvoli priamej hrozbe z prenasledovanie ¢i dokonca smrti, ale hlavne preto, aby si
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zlepsili svoj zivot, nasli si pracu, pripadne rozsirili svoje vzdelanie, opdtovne sa spojili
s rodinou ¢i z inych dovodov. Tito migranti sa na rozdiel od uteencov moézu bezpecne vratit’
domov, lebo nie st vystaveni takym prekdzkam v domovskom S$tate ako uteCenci a mézu
pouzivat’ ochranu svojej vlady (UNHCR, 2015). Tieto osoby sa casto oznacuju ako
ekonomicki migranti, a pokial’ nemaji opravneny narok na ochranu, vlady jednotlivych Statov
maji povinnost’ zabezpecit' ich navrat (¢i uz dobrovolne alebo s vyuzitim donucovacich
opatreni) do domovskej krajiny alebo do inej krajiny, ktorou prechadzali.

V roku 2015 prislo do Eurdpy viac nez milion uteCencov alebo migrantov podla
Medzinarodnej organizacie pre migraciu. Migraciu do Eurdpy tvorili jednak ekonomicki
migranti ale aj uteCenci z oblasti konfliktov a nestabilnych oblasti (SITA, 2015). Prave
obyvatelia zo $tatov, v ktorych prebiehal ozbrojeny konflikt, tvorili najpocetnejsiu skupinu.

Podla krajiny povodu najviac utecencov bolo zo Syrie (56%), potom nasledoval
Afganistan (23%), Irak (12%). Statisticky vyznamny bol este podiel migrantov a utedencov
z Kosova, Albanska, Pakistanu a Eritrey. V realnych ¢&islach podla Uradu vysokého komiséara
OSN pre uteCencov zo Syrie odiSlo asi 4,2 milidna utecencov, z Afganistanu okolo 2,6
milidna utecencov a z Oraku 378 tisic uteCencov (UNHCR, 2015). Pre porovnanie v roku
2017 to bolo uz len 458 900 utecencov zo Syrie, 118 500 z Iraku a 82 tisic z Afganistanu
(UNHCR, 2017).

Pred desiatimi rokmi bolo na Grovni eurdpskej politiky o migracii mozné pozorovat
tychto 5 charakteristik:

- Velké mnozstvo dokumentov, programov, stratégii (ako napr. Globalny pristup
k migracii (2005), 3 pitroéné programy — Tampere (1999), Hague (2004), Stokholm
(2009), Europsky pakt o migracii a azyle (2008), Spolo¢nd imigrand politika pre
Eurépu: principy, akcie a nastroje (2008).

- Komunitarizacia — presun migracnej politiky z treticho piliera do prvého, to znamena
z medzivladnej spoluprace na uroven Spolocenstiev (ked” do platnosti vstapila
Amsterdamska zmluva).

- Rovnovdha medzi eurdpskymi androdnymi kompetenciami. Lisabonskd zmluva
zachovala niektoré narodné¢ kompetencie ako napr. moznost’ ¢lenskych Statov urcit’
pocet ob¢anov tretich krajin, ktorych potrebuju.

- Globalny pristup. Jednd sa o formulovanie externej dimenzie europskej politiky
migracie ako st¢ast’ zahrani¢nej politiky EU. Partnermi v tomto globalnom procese s

Zapadny Balkan & region Cierneho mora.
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- Mnozstvo opatreni a politik mé smerovat’ k dosahovanie troch hlavnych cielov:
1. zlepSenie riadenia ekonomickej migracie, 2. prevencia a znizenie nelegalnej

migracie, 3. transformdacia migracie a mobility na pozitivnu silu d’alSieho rozvoja.

Mnozstvo dokumentov, nové pristupy a opatrenia sved&ia o tom, ze EU kladla doraz
na problematiku migracie, lenze realny prilev migrantov v roku 2015 a nasledujtacich rokoch
v takom masivnom pocte odhalil vysoki mieru nepripravenosti spolo¢nych politik,
nedostatocnu funkénost’ schengenského systému a nejasnosti v kompetencidch.

V roku 2005 wvznikla agentira FRONTEX na obranu proti nelegdlnemu
pristahovalectvu. Jej ulohou bolo riadenie operacnej spoluprace na vonkajSich hraniciach
¢lenskych statov EU. V sucasnosti mézeme skonstatovat, ze dolo jej uplnému zlyhaniu.
Nedostato¢na selekcia migrantov a uteCencov na gréckych a talianskych hraniciach umoznila
ich prienik do dalsich ¢lenskych §tatov EU v ramci schengenského priestoru a slobody
pohybu.

Rovnako negativne mézeme hodnotit’ analytické spravy spravodajskych sluzieb, ktoré
nedokazali odhalit’ bliziace sa rizika. Nedostato¢nll pozornost’ venovali zvySenym aktivitdm
organizovaného zlo¢inu v oblasti prevadzacstva.

V politickej rovine, migracna kriza odhalila nejednotnost’ ¢lenskych Statov na jej
rieSenie (Francizsko a Nemecko presadzovalo systém kvot, krajiny V4 boli zésadne proti),

neschopnost’ operativne reagovat’ a prijat’ opatrenia v kratkom case

Bezpecnostné hrozby spojené s migraciou

Z vyssie uvedenych poctov migrantov auteCencov je zrejmé, ze ide o masovi
migraciu, ktord so sebou prindsa aj bezpecnostné hrozby, ktoré maji vplyv aj na bezpecnost’
Statu a jeho obyvatelov.

Velkym rizikom pre vnutornu bezpecnost Statu je nekontrolovatelny priliv osdb,
o ktorych neexistuji Ziadne relevantné informécie. Tieto osoby nemaju Ziadne doklady, prip.
faloSn¢ doklady, takze nie je mozné zistit' ich realnu totoznost, vek, Stat odkial prisli
a nasledne ani to ¢o robili v domovskom State, aké maju vzdelanie, ¢i boli priamymi aktérmi
nejakého konfliktu, ak ano tak na ktorej strane a pod.

Rizikovost’ takéhoto stavu spociva vtom, Ze medzi tymito osobami sa moZu
nachadzat’ osoby, ktoré su sympatizantmi ¢i ¢lenmi teroristickych skupin. Prdve masovost’
tejto migracie predstavuje spolahlivé krytie pre osoby, finanéné toky, spravodajské

informacie zo strany teroristickych skupin (ako napr. Islamsky S$tat). Viaceré teroristické
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toky v metropolach statov EU dokazuju, Ze systém schengenského priestoru, ktory mal
chranit’ vonkajsie hranice EU, prave masovymi vlnami migracie a nestandardnym sposobom
prieniku cez schengensku hranicu, ma svoje nedostatky. Je potrebné zabezpecit' doslednu
registraciu vSetkych osdb, ktoré sa pokusaju prekrocit’ hranice schengenského priestoru prip.
Europskej tnie.

S vyS$§im poctom migrantov a uteCencov suvisi aj vySSia miera kriminality. Je nutné
poznamenat’, ze prepojenie medzi migrantmi/uteencami a kriminalitou nevnimame ako
kauzalny vztah, ale ako typicky fenomén v spoloc¢nosti, ktory suvisi s biologickou, pudovou
povahou ¢&loveka. Statisticky preto vieme vy¢islit' vys§8iu mieru kriminality, ktorii nepriamo
spajame s masovou migraciou. Na tento narast kriminality by mali vediet' reagovat aj
bezpecnostné a policajné zlozky Statov svojimi kapacitami. Zarovenl sa objavuje zvySeny
narast v niektorych kategoriadch kriminality ako napr. sexualne obtazovanie.

Prilev véac¢sieho poétu 0sob s inym vierovyznanim, hodnotami a kultirnym zdzemim
prinasa aj d’alSie riziko pre vnutorni bezpecnost’ Statu. Ide o moznu radikalizdciu majoritnej
spolo¢nosti arast pravicového extrémizmu, ktoré sa prejavuji vo vSetkych vrstvach
spolo¢nosti a prinasaju politicky zisk pre niektoré politické strany. Tento proces ma dlhodoby
charakter. Podl'a Sociologického tstavu SAV tolerancia radikalnych nazorov v slovenske;j
spolo¢nosti v porovnani s rokom 2008 naréstla. Kym v roku 2008 bolo 9,7%, v roku 2017
az 26,7% respondentov si mysli, Ze radikdlom by sa mali povolit’ verejné zhromazdenia,
na ktorych by hléasali svoje nazory (Nozdrovickd, 2017). Radikalizacia a extrémizmus v
spolo¢nosti sa nasledne modze prejavit prostrednictvom obcianskych nepokojov a aj
zvy$enou mierou kriminality. Co opitovne vytvara poziadavku na pripravenost

bezpec¢nostnych a policajnych zloziek jednotlivych Statov.

Zaver

Vplyv migracie na zvySovanie alebo znizovanie bezpeCnosti Statu je
nespochybnitelny. Otazkou zostava, ¢i masivne migracné viny do Eurdpskej tnie od roku
2015 budu skor nastrojom rieSenia demografickych problémov, nedostatku pracovnych sil na
trhu prace anezabudajme aj na plnenie pravnej a moralnej povinnosti EU chranit’ Tudi v
nudzi. Alebo prave naopak budu hrozbou pre obyvatel'ov Europskej unie zvySenou mierou
terorizmu, kriminality, ohrozenim ich Zivotného Stylu, spistatom nérastu radikalizmu
a extrémizmu.

Preto je dolezité posilnit’ bezpecnostné a policajné zlozky vo vnutri Statu a pokracovat

v aktivitach Europskej unie v oblastiach odkial migranti a uteCenci prichadzaji — ako
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spolupraca s krajinami povodu a tranzitu, podpora na mieste pri boji proti prevadzacstvu a
obchodovaniu s 'ud’'mi, vyslanie odbornikov z ¢lenskych $tatov, aby pomohli s preverovanim,
identifikaciou a registraciou prichadzajicich T'udi, aktivnejSie uplatiiovanie predpisov
v oblasti navratu do domovskej krajiny pre tych neregularnych migrantov, ktori nemaju pravo

na pobyt v Europskej unii.

ZOZNAM BIBLIOGRAFICKYCH ODKAZOV

HOFREITER, L.: Preco sme prekvapeni. Priciny apodmienky migra¢nej krizy. In:
Bezpecnostné forum 2016. Banska Bystrica: Belianum, 2016. ISBN 978-80-557-1094-5, s.
405-410.

HUNTINGTON, S.: Sttet civilizaci. Boj kultur a proména svétového tadu. Praha: Rybka
Publishers, 2001. 387 s. ISBN 80-86182-49-5.

KREJCI, O.: Mezinarodni politika. Praha: Ekopress, 2010. 751s. ISBN 978-80-86929-60-6.
LEMAN, J.: Migracia v Eurdpe alebo objavovanie inych. In: Historickd revue o dejinach
spolo¢nosti. 2013, ISSN 1335-8316. [online] [cit. 2018-11-20] Dostupné na internete:
http://www.historiarevue.sk/index.php?id=2005lemanl.

NOZDROVICKA, A.: Slovensko sa radikalizuje. [online] Slovenska akadémia vied —
Aktuality, 2017 [cit. 2018-11-22] Dostupné na internete:
https://www.sav.sk/index.php?lang=sk&doc=services-news&source no=20&news no=6722
SITA: Legalna ekonomicka migracia je pocetnejSia ako uteCenecka vlna. [online] [cit. 2018-
11-20] Dostupné na internete: http://spravy.pravda.sk/domace/clanok/378205-legéalna-
ekonomické-migracia-je-pocetnejsia-ako-uteCenecka-vina.

UNHCR: ,,UteCenec* alebo ,,migrant™ — o je spravne? [online] UNHCR, 2015 [cit. 2018-11-
22] Dostupné na internete:
http://www.unis.unvienna.org/unis/sk/pressrels/2015/unisinf513.html

UNHCR: Mid Year trend 2015. [online] [cit. 2018-11-20] Dostupné na internete:
https://www.unhcr.org/statistics/unhcrstats/49aea93aba5/mid-year-trends-june-
2015.html?query=mid%?20year%20trends

UNHCR: Mid Year trend 2017. [online] [cit. 2018-11-20] Dostupné na internete:
https://www.unhcr.org/statistics/unhcrstats/5aaa4fd27/mid-year-trends-june-

2017.html?query=mid%?20year%?20trends

87



APLIKACIA SPECIFICKYCH METODOLOGICKYCH PRiSTUPOV
BEZPECNOSTNEHO A PRAVNEHO VYSKUMU S PODPOROU
TECHNICKYCH VIED

APPLICATION OF SPECIFIC METHODOLOGICAL APPROACHES
OF SECURITY AND LEGAL RESEARCH WITH THE SUPPORT

OF TECHNICAL SCIENCES

Miroslav Kelemen', Peter Ko$¢ak 2, Branko Mikula3

Abstrakt

Bezpecnost' a pravny vyskum s podporou technickych vied zvycajne poukazuje na "boj" proti protispolocenskym
Jjavom, ktory je komplikovany, dlhy, ndarocny, ale aj spolocensky nevyhnutny pre zdravy, spokojny a udrzatelny
rozvoj demokratickej spolocnosti: bezpecnost krajiny a bezpecnosti obcéanov, ochrana zdkladnych ludskych prav
a slobod a poskytovanie inych chranenych zaujmov v sulade s novymi a inovativiymi vyskumnymi problémami

uvedenymi v tomto clanku.

KPacové slova

Ochrana, chranené zaujmy, radikalizacia, pravne normy

Abstract

The security and law research with the suport of Technical Sciences usually points out the "fight" against anti-
social phenomena which is complicated, long, demanding, but also socially necessary for a healthy, satisfied and
sustainable development of a democratic society: the security of the country and the security of the citizens, the
protection of essential human rights and freedoms and the provision of other protected interests according to the

new and innovative research problems identified in this article.

Keywords

Security, law, research, technical sciences

Introduction
The scientific knowledge and characteristics of security risks, security threats, crisis

situations, law and corresponding specification of measures and tasks in the field of security
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sciences is perceived as the basis for the protection of people and property within the
framework of crisis management in public administration.

The classification of these tasks, the structure, power and resources for the crisis
management corresponds with two qualitatively different states of the society, the state of
society in a peacetime, contrary to the situation at the time of a state of war threat, or at war.
This approach corresponds to the traditional division of the state security for an internal and
external dimension, more precisely in the time of building and development of the necessary
skills?.

The results of foreign researchers also draw attention to the topic of economic security
that transcends boundaries® and sub-questions disciplines sociology and ethics in addressing

societal challenges.

Methodology
The philosophical approach to the issue of protection of persons and property is
considered as scientific realism that respects the objective reality when examining the
questions related to the security in a complex way, in all dimensions. The methodology of
resolving the issue of protection of persons and property within the range of assuring the
protected interests results from a system approach and synergistic effect towards the security
questions in both the all-society and the individual dimension. The safety of citizens — the
protection of their persons, properties and other protected interests must be ensured in all
safety dimensions. Beyond the scope of the general methodology of sciences, the
methodology of police and military disciplines and beyond the scope of the potential of the
methodology of legal and practical disciplines, we aim at utilising the following specific
methodological approaches in order to examine the questions related to the protection of
citizens, ensuring their safety or property or a particular protected interest in a complex way®:
- the original Sector Safety Concept of the so-called Copenhagen School (COPRI —
Copenhagen Peace and Research Institut),
- the OSN Human Safety Concept (UNDP — The United Nations Development
Programme) and

- the forming safety risk management theory.

4 P. Necas, M. Kelemen, War on insecurity: calling for effective strategy! Kiev 2010, p. 157

5 A. J. Bélohlavek, P. S. Czarnecki, Privatization, banking and cross-border insolvency. Hague 2015,
p. 155

¢ M. Kelemen, Problems of Protected Interests in the Security Sectors. Warszawa 2015, p. 114
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Due to objective reasons it is not necessary to mention that the state, being the
safety guarantee, is the crucial referential object according to the Copenhagen school.
However, our primary referential object is an individual (a person, a citizen), or a
property, or a concrete protected interest. We respect the fact that the state shall not be
considered as safe unless the citizen (an individual) is not safe and vice versa. In a same
way, the security environment of the international communion shall not be considered as

positive unless their members or their protected interest are "endangered" and vice versa.

Academic discussion

We can assume that by means of studying and by means of scientific work in the area
of security and law research of the protection of persons and property, we usually investigate
the safety-legal and technological aspects of the citizen's safety, the property protection or a
concrete protected interest.

Within the range of the first methodological approach, we shall use the following
classification of security according to the Copenhagen school’:

Horizontal classification — into the following sectors: military, political, economic,

environmental and societal (in order to examine the sources of safety risks).

Vertical classification — into analytical levels: individual level, local level, level of

state, regional level, international level (in order to examine from the perspective of a
referential object that can be modified on the vertical level according to a concept).

For the area of protection of persons and property, the individual security level is the
crucial analytical level of the issues related to the security of citizens, which is studied,
scientifically investigated and in which the transfer of knowledge obtained by means of
science into the security practice in particular horizontal security sectors is provided.

What is considered as a shortcoming of the first methodological approach by the
safety community is the disharmony among some current theoretical approaches to the
systematisation and hierarchisation of the safety risks and in a way, to the abstraction from
other sources of threat (e.g. technogeneous, agrogeneous etc.). From this perspective, the
second methodological approach might offer a wider research range.

Within the range of the second methodological approach, the Human Safety

Concept determination can be found in the UNDP (United Nations Development Programme

7 B. Buzan, O. Waever, J. de WILDE, Security. A New Framework for Analysis. Boulder, Colorado
1998, p.237

90



— Human Development Report) report from 1994 that classified the human security into the
following 7 areas:

1) Economic safety (as the protection against poverty).

2) Nutrition safety (sufficiency of food).

3) Health safety (access to health care and protection against illnesses).

4) Environment safety (pollution, exhaustion of resources).

5) Personal safety (violence, war, torture, domestic violence, drugs, suicides, traffic

accidents).

6) Communion safety (cultural and ethnic).

7) Political safety (citizen and political rights, protection against oppression).

In terms of the solution to theoretical and praxeological questions, the protection of
persons and property is primarily based on the Personal Safety agenda, within the context of
the Human Safety Concept. From the perspective of the international collective of authors of
the UNO documents, the security community usually considers different perception and
understanding of categories such as risk, threat, danger and their mutual relations as a
disadvantage of the second methodological approach.

However, the expert community appreciates the attempts to implement the indicators
according to which it would be able to evaluate the security state in a complex and
comparative way, which is considered as a significant asset of the human security theoretical
school. In relation to that, the greatest attention has been paid to the human security index the
author of which is Kanti Bajpai®.

The investigation of questions related to the protection of persons and property and
ensuring other protected interests may, in this case, be deduced from the investigation of their
vulnerability, based on the identification, categorisation, measurements, analysis and
vulnerability evaluation, as a platform for the suggestion and realisation of security
provisions, or for the definition of security policy priorities in order to protect persons and
property and ensure other protected interests.

Recovering

As the third theoretical platform and tool of the investigation of the issues within

the framework of system and interdisciplinary methodological approach, we suggest the

constituting security risk management theory (of the following fields of science: general

8 K. Bajpai, Human Security: Concept and Measurement. Washington D.C. 2000, p. 64
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risks theory, security risks theory, crisis management theory and security management
theory).

We are building on the bases of the works of our colleagues from Slovakia, headed by
Professor Holcr, Professor Erneker et al. as well as partial results from abroad, exclusively
headed by Professor Porada etc.

In this theory, theoretical, predominantly philosophical (ontological, gnoseological,
axiological etc.) as well as praxeological problems are or shall be respected and analysed in
detail®.

A new impulse in developing the theory is a creative and innovative analysis of this
problem at the Public Administration and Crisis Management Department of the Police
Forces Academy in Bratislava with which the author is co-operating.

The discipline of the security risk theory is i.e. based on the classification of risks
according to the threats into:

— "natural (elemental) sources of risks,
— antropogeneous (androgenic - civilisation) sources of risks,
— and combined (mixed) sources of threats".!’

The security risk management process structure is then dependent on the character of
risks and the subject of activity of an organisation (office) dealing with the risks, whereby the
attention is paid to all phases of the security cycle, especially to the process of handling the
security risk:

— prevention of risks,
— handling the risks,

— transfer of risks,

— avoiding the risks,

— decrease of the risks.

The results of the security sciences are used in the system of security and law
education of a selected personnel for the security management of the state and private
security organisations which must provide a professional preparation for the formation of
competence of the personnel to realise all phases of the security cycle when protecting

persons, property and other protected interests. We must use these results of scientific work

® M. Kelemen, Identification, categorization and characterization of new potential security threats. In
Kelemen, Olak, Bojar (red.) Aspects of Security for the protection of the interests. Lublin 2014, p. 84
10" J. Buzalka, Tedria bezpecnostnych rizik. Bratislava 2012, p. 168
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within the transformation of the justice system at the national level, including the
improvement of the legislative function of the state.

A complex perception of the security and law questions represents the investigation
and ensuring based on a synergistic effect and mutual conditionality of the quality and the
required level of civil, national and international security. The security is an important pillar
of the development and the quality of the life of a society. The social practice therefore
requires a professional preparation of the security community in the Slovak Republic
primarily in the sub-group of the study fields of the security services, defence and military
etc., within the context of the European education and research. The current state of the
solution to the issue shows an absence of a clear identification of the research work
methodology and the processes in the systematic investigation of the security, defence and
military on the platform of one research area — the security discipline. The borders of the
scientific investigation are being crossed by the experts from Slovakia, Poland and Czech
Republic.

The social need for a formation and next research-expert development of the security
disciplines results from the country's, e.g. national level and is multiplied in the international
educational and research area.

Therefore, what is an important task of the educational institutions is the identification
of good-quality partners for the co-operation and solution to security and defence questions
that shall enable the usage of the potential on national and international level for the benefit of
students, citizens and the society, i.e. a communion of democratic countries. It is necessary to
also pay the attention to an international co-operation in the areas of security, defence and
military investigation. A systematic participation in international projects and grants, an active
activity in international or organisations of NATO and EU and V4 countries, in occupational

organisations and institutions such as CEPOL (European Police Academy) etc. is required.

Conclusion

The author offers certain approaches but mainly suggestions regarding the solution to
this issue which is a part of a specialised security and law research and education of the
security community but which also strives to arouse the interest in the laic public that must
not remain uncareful in regard to the security questions.

By means of the scientific work of teachers and doctoral students in the field of

protection of property and persons we can contribute to the solution of the following
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scientific problems, or, more precisely, to the research and development (development and
innovation projects) topics within the framework of the “security sciences”:

In the military-police security sector

— the protection of people, property, the protection of the population and the provision of
other protected interests in crisis situations caused by the use or the threat of the use of
the force;

— the international activities to protect people, property and the provision of the
protected interests in conflicts in the fight against terrorism and extremism etc.;

— the police and its activities as a research object;

— the potential intelligence of a democratic state to protect people, property and the

— protection of security interests;

— the private security and the paramilitary organisations protecting people and property

— at home and abroad etc.

In the political security sector and the public administration sector

— the reform of the security sector to provide the safety of citizens;

— the security management of each state in terms of the fulfilment of the basic functions
of the state to provide the security, protection, defence and rescue of the citizens,
property and the provision of protected interests;

— the management of the security systems;

— the security-related aspects of protection of persons, property and the provision of
protected interests within the law of the Slovak Republic;

— the protection of persons, property and the provision of protected interests in crisis
situations caused by non-military threats;

— the crisis scenario elaboration methodology and their verification using simulation
technology;

— the decision to support elements for crisis management etc.

In the societal security sector

— the management and the development of the security education;
— the security-related aspects of human rights and freedoms;
— the protection against intolerance, discrimination and extremism to maintain an

individual level of security for citizens;
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the fight against human trafficking;

the trends in the migration policy and the impact of the migration on the maintenance
of the required individual and local level of the security of citizens;

the security-related aspects of the civil and social conflicts;

the disruption and the prevention of privacy, i.e. the protection of individuals with the
regard to the processing of personal data;

selected topics of violation and prevention of the protection of classified information;
selected topics of violation and prevention of the protection of intellectual property;
the problems of formation of the sociology security: the security solutions to social

problems.

In the economic security sector:

the protection of the economic interests of personal and legal entities and the
protection of the economic interests of the state;

the crime and economic crime;

the prevention of the economic crime, the insurance fraud and tax evasion
investigation, the breach of commercial confidentiality etc.;

the legal aspects of security, crime and its prevention in traffic, transport and logistics

Processces.

The technogenic security sector:

the safety and human factors in engineering and technological processes;

the critical infrastructure protection;

the protection of information, cyberspace, the cybercrime;

the security of the challenges of science and technology for the individual level of
security — security of citizens, protected rights and interests, and the protection of the

public.
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SEKCIA MEDZINARODNEHO
A EUROPSKEHO PRAVA

., Vplyv globalizdacie na medzinarodné a europske legislativne procesy *
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VPLYV OECD NA LEGISLATIVNE PROCESY EUROPSKEJ UNIE

A SLOVENSKEJ REPUBLIKY

THE INFLUENCE OF THE OECD TO LEGISLATIVE PROCEDURES
OF EUROPEAN UNION AND THE SLOVAK REPUBLIC

Andrea Koroncziova!

Abstrakt

Cielom prispevku je analyza vplyvu globalizacie na pracu OECD ako organizacie zdruzujucej staty z celého
sveta, ktord v mnohych pripadoch ovplyviuje legislativau pracu EU a aj SR. Viditelné je to najmdi v oblasti
danovych unikov a vyhybania sa dannovym povinnostiam ako globalnych problémov, proti ktorym OECD bojuje
opatreniami zhrnutymi v BEPS Pldne, na ktory EU nadviazala prijatim smernic, ktoré sledujii rovnaky ciel

(napr. tzv. smernice ATAD, DAC I — 6 a pod.)

KPucové slova

OECD, EU, SR, BEPS Plan, vymena informacii v oblasti dani

Abstract

The aim of the paper is to analyse the influence of globalisation on work of the OECD as an organisation which
gathers states from all around the world, which in many cases has influence on legislative work of the EU and of
the Slovak Republic as well. It is visible mainly in the field of tax evasion and tax avoidance as global problems
against which OECD fights by Actions stipulated in BEPS Plan and EU has reacted to that Plan by adoption of
Directives following the same goal (e.g. Directives ATAD, DAC I - 6).

Key words
OECD, EU, SR, BEPS Plan, Exchange of Information in Tax Matters

Uvod

Organizacia pre hospodarsku spolupracu a rozvoj (d’alej len ,,OECD*) je medzinarodnou
organizaciou, ktord v sucasnosti zdruzuje 36 krajin z celého sveta a jej cielom je podporovat
politiky, ktoré zlepSia hospodarske a socialne blaho I'udi z celého sveta. OECD ako globalny
aktér ma vplyv na tvorbu prava v Statoch po celom svete. Sekretariat OECD zhromazd'uje
a analyzuje data, vybory nasledne diskutuju o politike tykajicej sa tychto informdcii, Rada
prijima rozhodnutia a vlady jednotlivych Statov implementuji odporacania do svojich

vnutroStatnych pravnych predpisov. Cielom tohto prispevku je nacrtnat’ skutoc¢nost’, ako

! Mgr. Andrea Koroncziova, PhD., Univerzita Komenského v Bratislave, Pravnicka fakulta, Katedra finanéného
prava
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pravne akty OECD ovplyviiuji legislativne procesy v ramci EU, ktoré zase ovplyviiuju tvorbu
vnutroStatnych pravnych predpisov jednotlivych Statov. Uvedenu situdciu si ukaZeme na
vybranych intititoch, ktoré rozoberieme od globalnej tirovne, cez troveti EU az po narodnu
urovenl akde budeme vidiet, ako je aj kreovanie naSich pravnych noriem ovplyvnené
globalnou organizaciu OECD. KedZe ide o vel'mi rozsiahlu tému, budem sa venovat’ len
problematike automatickej vymeny informacii, v rdmci ktorej nacrtnem tieto tri Urovne
pravnych aktov a Citatelovi poskytnem struény prehlad v tejto oblasti v zadujme lepSej

orientacie.

1. Vymena informacii o finanénych tétoch

1.1.  OECD urovei

Standard pre automaticki vymenu informacii o finanénych ti¢toch na daiové uéely
Standard pre automatickt vymenu informacii o finanénych uétoch na datiové ucely (d’alej len
,,Standard®) bol prijaty OECD v roku 2014 a vyzyva jednotlivé Staty, aby ziskavali od svojich
finan¢nych institucii, t.j. od institacii, ktoré st jednak rezidentmi na danové ucely v danom
State alebo ktoré maju sidlo na ich tzemi, informacie o oznamovanych, aj vylacenych
finanénych uctoch, oich majiteloch, pri pravnickych osobach ainych pravnych
usporiadaniach majetku aj o skuto¢nych vlastnikoch, o oznamujucich a neoznamujucich
finan¢nych institaciach. Pri identifikacii a verifikdcii majitelov finan¢nych uctov, hlavne
skuto¢nych vlastnikov prijmov, finan¢né institacie sleduji postupy vramci tzv. AML
legislativy, t.j. legislativy proti praniu Spinavych penazi ato postupy KYC — , know your
customer®, teda poznaj svojho klienta. Ziskané informdcie su finan¢né inStiticie povinné
oznamit’ prisluSnym organom v ramci daného Statu, ktory tieto informacie nésledne
automaticky vymeni s prislu§nymi organmi inych 3$tatov. Standard ako taky pozostiva
z modelovej zmluvy kompetentnych organov (model Competent Authority Agreement —
,,CAA*), ako medzinarodného pravneho rdmca pre vymenu informécii o finan¢nych uctoch,
zo Spolo¢ného Standardu oznamovania (tzv. Common Reporting Standard -,,CRS®),

z komentarov k CAA a k CRS a z pouzivatel'ského manualu k CRS XML schéme.’

2 OECD, Standard for Automatic Exchange of Financial Account Information in Tax Matters, Second Edition,
zverejnené v marci 2017
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1.2.  Uroveii EU

1.2.1. Smernica Rady 2014/107/EU z 9. decembra 2014 , ktorou sa meni smernica
2011/16/EU, pokial’ ide o povinnii automaticki vymenu informacii v oblasti dani, tzv.
DAC 2

Ide osmernicu, ktorou sa prvykrat ,.novelizovala® smernica Rady 2011/16/EU
o administrativnej spolupraci v oblasti dani a zruSeni smernice 77/799/EHS a preto dostala aj
pracovny nazov ,,DAC 2. Tato smernica reaguje na CRS, ktory prijala OECD, ¢o vyplyva
priamo z preambuly danej smernice, kde je uvedené: ,,clenské staty by mali od svojich
financnych institicii vyZadovat zavedenie pravidiel oznamovania a hlbkového preverovania,
ktoré su v plnom sulade s pravidlami stanovenymi v spolocnom Standarde oznamovania, ktory
wypracovala OECD. Rozsah pésobnosti ¢lanku 8 smernice 2011/16/EU by sa mal okrem toho
rozsirit tak, aby zahrnal rovnaké informdcie, na ktoré sa vztahuje modelova dohoda medzi
prislusnymi orgdanmi a spolocny Standard oznamovania, ktoré vypracovala OECD. Ocakdva
sa, ze kazdy clensky Stat by mal len jeden jednotny zoznam vnutrostatne vymedzenych
neoznamujucich financnych institucii a vylucenych uctov...“ Zaroven aj priamo odkazuje na
komentare k CAA aj k CRS, ktoré by Staty mali pouzit’ ako ndzornti ukazku a uvadza, ze sa
v tejto oblasti ma zohladiiovat’ aj vyvoj na trovni OECD. Tato smernica zavadza kategorie
oznamujucich a neoznamujucich finan¢nych institicii a finanénych uctov podliehajucich
a nepodliehajucich oznamovaniu, t.j. vylucené finan¢né Ucty. Vymena informécii medzi

prislusnymi organmi jednotlivych Statov sa uskutociiuje prostrednictvom siete CCN.

1.2.2. Smernica Rady (EU) 2016/2258 zo 6. decembra 2016, ktorou sa meni smernica
2011/16/EU, pokial ide o pristup dafiovych organov k informaciam ziskanym v ramci
boja proti praniu Spinavych penazi, tzv. DAC 5

Smernica Rady (EU) 2016/2258 je v poradi $tvrtou novelizaciou smernice 2011/16/EU, ide
o tzv. ,,DAC 5% Aj tato smernica, rovnako ako aj smernica DAC 2, nadviazala na Standard
prijaty OECD. Vramci informacii o finanénych uétoch Standard OECD vyzaduje aj
informécie o skuto¢nych vlastnikoch (tzv. beneficial owners) pri tychto finanénych uctoch, v
pripade, ze financny ucet vlastni pravnicka osoba alebo iné pravne usporiadanie majetku.
Touto smernicou sa zabezpecil pristup danovych orgdnov k informaciam o skutocnych
vlastnikoch prijmov, ktoré sa zacali zhromazd'ovat’ v suvislosti so smernicou Eurdpskeho
parlamentu a Rady (EU) 2015/849 z20. maja 2015 o predchadzani vyuzivaniu finanéného
systému na ucely prania Spinavych penazi alebo financovania terorizmu, ktorou sa meni

nariadenie Eurépskeho parlamentu a Rady (EU) &. 648/2012 a zrusuje smernica Eurépskeho
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parlamentu a Rady 2005/60/ES a smernica Komisie 2006/70/ES, teda v stvislosti s AML
legislativou.

1.3.  Uroveii SR

1.3.1. Zakon ¢. 359/2015 Z. z. vyhlaska MF SR ¢. 446/2015 Z. z.

Ked'ze smernice, ako sekundarny pravny akt EU, sa musia implementovat’ do vnitrodtatneho
prava ¢lenskych statov EU, tak aj Slovenska republika bola povinna tak urobit, inak by sa
vystavila riziku zac€atia procedury zo strany Komisie za porusenie povinnosti implementovat’
smernicu, tzv. infringement procedure. Slovenska republika implementovala smernicu DAC 2
zékonom €. 359/2015 Z.z. o automatickej vymene informacii o finanénych uctoch na ucely
spravy dani a o zmene a doplneni niektorych zdkonov a podrobnosti zakotvila aj vo vyhlaske
Ministerstva financii SR ¢. 446/2015 Z.z. ktorou sa ustanovuji podrobnosti preverovania
finanénych uctov oznamujucimi finanénymi institiciami. Uvedenym zakonom sa do
vnutrostatneho pravneho poriadku implementovala aj dohoda medzi Slovenskou republikou a
Spojenymi Statmi americkymi na zlepSenie dodrziavania medzinarodnych predpisov v oblasti
dani a na implementaciu zdkona FATCA vratane jej priloh, ktorou sa tieZ zabezpecuje
vymena informécii o finan¢nych uctoch, avSak len so Spojenymi §tatmi americkymi. Tento

zékon nadobudol u¢innost’ 1.1.2017.

1.3.2. Zakon €. 563/2009 Z.z. o sprave dani a 0 zmene a doplneni niektorych zikonov

Smernica DAC 5 bola transponovana do pravneho poriadku Slovenskej republiky zdkonom ¢.
267/2017 Z.z., ktorym sa meni a doplia zakon & 563/2009 Z. z. o sprave dani (daiiovy
poriadok) a o zmene a doplneni niektorych zakonov v zneni neskorsich predpisov a ktorym sa
menia a dopliiiaji niektoré zdkony. V ramci transpozicie DAC 5 sa do dafiového poriadku
zaviedlo, aby povinna osoba bola povinna na ucely spravy dani poskytnat’ financnej sprave na
vyzvu udaje ziskané pri plneni povinnosti podl'a osobitného predpisu, ktorym je zakon ¢.
297/2008 Z. z. o ochrane pred legalizaciou prijmov z trestnej ¢innosti a o ochrane pred
financovanim terorizmu a o zmene a doplneni niektorych zdkonov v zneni neskorSich
predpisov. Tymto sa zabezpecilo, aby finan¢na sprava mala pristup aj k informacidm
o skuto¢nych vlastnikoch prijmov v ramci finan¢nych tc¢tov. Tento zakon nadobudol G¢innost’

1.1.2018.
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2. Vymena informacii o cezhrani¢nych zaviznych stanoviskach a zaviznych

stanoviskach k stanoveniu metddy ocenenia

2.1.  Uroveii OECD

Akcia 5 Akéného planu proti zniZovaniu zikladu dane a presunu ziskov
Najvyznamnej$im dokumentom v datiovej oblasti je v poslednom obdobi tzv. Akény plan
proti znizovaniu zakladu dane a presunu ziskov (Base Erosion and Profit Shifting Plan, t.j.
BEPS Plan). Obsahuje 15 opatreni acielom kazdého znich je zamedzenie aktivitdm
smerujucim k vyhybaniu sa daniovej povinnosti. Cielom Akcie 5 BEPS Planu je efektivne;jsi
boj proti Skodlivym datiovym praktikdm. Tento ciel’ sleduje OECD v dvoch trovniach: jednak
sleduje a hodnoti, ¢i preferenéné dariové rezimy nie/st Skodlivé a v druhom rade zakotvuje
ramec transparentnosti (t.j. povinni vymenu informadcii), ktory sa vztahuje na Specifické
rozhodnutia tykajuce sa danovnika, v pripade ktorych by absencia ich povinnej vymeny
informacii (vymeny tychto rozhodnuti) mohla smerovat’ k obavam znizovania zakladu dane
apresunu ziskov. Ide otieto rozhodnutia napr. jednostranné, mnohostranné zavizné
stanoviska k stanoveniu metddy ocenenia alebo iné rozhodnutia (napr. jednostranné,
mnohostranné APA), stanoviskd alebo rozhodnutia tykajice sa stalej prevadzkarne — ich

existencie, alebo existencie skutoénosti majucich vplyv na jej zaklad dane a pod.?

2.2.  Urovein EU

Smernica Rady (EU) 2015/2376 z 8. decembra 2015, ktorou sa meni smernica
2011/16/EU, pokial ide o povinnii automaticki vymenu informacii v oblasti dani, tzv.
DAC3

Smernica Rady (EU) 2015/2376 je smernica, ktorou sa druhy krat menila smernica
2011/16/EU a preto sa nazyva aj ako ,,DAC 3. Podstatou DAC 3 je automatickd vymena
informacii o cezhrani¢nych zaviznych stanoviskach a zavidznych stanoviskéch k stanoveniu
metody ocenenia. Spontdnna vymena tychto stanovisk uz existovala, av§ak bola brzdena napr.
diskre¢nou pravomocou, ktora umoziovala vydavajicemu ¢lenskému statu rozhodnut’ o tom,
ktoré iné Clenské Staty by mali byt informované. Cielom DAC 3 je informovanie vSetkych
prislusnych organov ¢&lenskych $tatov EU. Predmetna smernica definuje pojmy ako

cezhrani¢né zavizné stanovisko alebo zavdzné stanovisko k stanoveniu metddy ocenenia, ako

3 OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting (BEPS)
OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and Substance,
Action 5 - 2015 Final Report
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aj rozsah a podmienky automatickej vymeny tychto stanovisk. Znova sa v rdmci preambule
smernica odvoldva na pracu OECD vramci Akcie 5 BEPS Planu: ,, ... na povinnu
automaticku vymenu informdcii je vhodné zohladnit pracu vykonanu v ramci fora OECD
venovaného skodlivym danovym praktikam, kde sa vypracuva vzorovy formuldar na vymenu
informacii, a to v kontexte akcného planu tykajuceho sa narusania zdkladu dane a presunu

‘

ziskov. Je tiez vhodné uzko spolupracovat’ s OECD koordinovanym spésobom... "

2.3.  Urovei SR

Zakon ¢. 442/2012 Z.z. 0 medzinarodnej pomoci a spolupraci pri sprave dani

Zakonom &. 300/2016 Z.z. ktorym sa meni a dopliia zakon &. 442/2012 Z. z. o medzinarodnej
pomoci a spolupraci pri sprave dani v zneni zdkona €. 359/2015 Z. z. a ktorym sa meni a
dopliia zakon ¢&. 359/2015 Z. z. o automatickej vymene informécii o finannych uétoch na
ucely spravy dani a o zmene a doplneni niektorych zakonov bola smernica DAC 3
transponovand do vnutroStatneho pravneho poriadku Slovenskej republiky. Tymto zakonom
sa zadefinovali pojmy ako zavdzné stanoviskd, cezhrani¢né transakcie a v § 8 sa zakotvila

automatickd vymena zavéaznych stanovisk. Tento zakon nadobudol u¢innost’ 1.1.2017.

3. Vymena sprav podl’a jednotlivych §tatov

3.1.  Uroveii OECD

Akcia 13 Ak¢éného planu proti zniZovaniu zikladu dane a presunu ziskov

Akcia 13 BEPS Planu sa zameriava na Dokumenticiu transferového ocefiovania
a automatickl vymenu sprav podla jednotlivych §tatov. Sprava podla jednotlivych Statov
vramci Akcie 13 predstavuje povinnost nadnarodnych spolocnosti vykonavajucich
podnikatel'ska ¢innost’ vo viacerych Statoch kazdoro¢ne oznamit’ financ¢nej sprave kazdého
Statu, v ktorom vykonavaju Cinnost’, informacie o vynosoch, ziskoch alebo stratach pred
zdanenim, o zaplatenej dani z prijmu, o zakladnom imani a inych skuto¢nostiach ekonomicke;j
aktivity. Pravnym zdkladom na automaticki vymenu sprav podla jednotlivych Statov moze
byt Dohovor o vzdjomnej administrativnej pomoci v daniovych zalezitostiach, bilateralne
zmluvy o zamedzeni dvojit¢ho zdanenia a aj zmluvy o vymene danovych informacii. Tuto
spravu podla jednotlivych Statov podava prislusnému organu konkrétneho S$tatu hlavny

matersky subjekt, alebo zdkladny subjekt, alebo ndhradny matersky subjekt.*

* OECD, Transfer Pricing Documentation and Country-by-Country Reporting, Action 13, 2015 Final report
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3.2. Uroven EU

Smernica Rady (EU) 2016/881 z 25. maja 2016, ktorou sa meni smernica 2011/16/EU,
pokial’ ide o povinnu automaticki vymenu informacii v oblasti dani, tzv. DAC 4
Smernica Rady (EU) 2016/881 predstavuje v poradi tretiu novelizaciu smernice 2011/16/EU
a z uvedeného dovodu sa v odbornej verejnosti nazyva aj ako ,,DAC 4. Opétovne ako to bolo
aj pri DAC 2, DAC 3, aj uvedend smernica nadvdzuje na BEPS Plan atato smernica
konkrétne na Akciu 13. V preambule smernice sa priamo odkazuje na pracu OECD v ramci
Akcie 13 BEPS planu nasledovne: ,, Pri stanovovani pravidiel pre spravu podla jednotlivych
krajin je preto vhodné zohladnit Standardy OECD. ... Opatrenia Unie v oblasti poddvania
sprav podla jednotlivych krajin by aj nadalej mali brat osobitny ohlad na buduci vyvoj na
urovni OECD. Pri vykonavani tejto smernice by clenské staty mali pouzit' zaverecnu spravu
zroku 2015 o opatreni 13 projektu OECD a skupiny G20 zameraného na narusanie zakladu
dane a presun ziskov, ktoru vypracovala OECD, ako zdroj na ilustraciu alebo vyklad tejto
smernice a v zaujme zabezpecenia konzistentnosti pri jej uplatinovani v jednotlivych ¢lenskych
Statoch.” Smernica vo svojom c¢lanku 8aa zakotvuje rozsah apodmienky povinnej
automatickej vymeny informacii o sprave podla jednotlivych krajin, ktoré ¢lenské staty EU

museli transponovat’ do vnutrostatnych pravnych poriadkov.

3.3.  Uroveri SR

Zakon ¢. 442/2012 Z.z. 0 medzinarodnej pomoci a spolupraci pri sprave dani

Zékonom ¢. 442/2012 Z.z. o medzinarodnej pomoci a spolupréci pri sprave dani v osobitne;j
Casti zdkona ,,Medzinarodnd pomoc a spoluprica pri sprave dani v oblasti automatickej
vymeny sprav podla jednotlivych Statov*, konkrétne ustanoveniami § 22a az 22g, sa
transponovala do pravneho poriadku SR smernica ,,DAC 4. Zakon rovnako ako smernica, ¢o
je logické vzhladom na povinnost' transpozicie smernice ¢lenskymi $tatmi EU, zakotvuje
rozsah apodmienky automatickej vymeny informacii sprav podla jednotlivych Statov,
zakotvuje povinnosti zdkladného subjektu, ako aj ndhradného materského subjektu. Téato

smernica bola transponovana zdkonom ¢. 43/2017 Z.z., ktory nadobudol ti¢innost’ 1.3.2017.
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4. Automaticka vymena informacii o cezhraniénych opatreniach (schémach)

podliehajucich oznamovaniu

4.1. Uroveii OECD

Akcia 12 Ak¢éného planu proti zniZovaniu zikladu dane a presunu ziskov

Ide o pravidlo zakotvené v Akcii 12 BEPS Planu. Hlavnym cielom tejto Akcie je poskytnut’
finan¢nej sprave vcasné, komplexné a relevantné informécie o potencialne agresivnej danove;j
schéme, resp. Struktre®, prostrednictvom ktorej by dochadzalo k vyhybaniu sa dafiovym
povinnostiam alebo k daiiovym tUnikom, ako aj identifikovat' sprostredkovatelov, ktori
poskytuju vSeobecné alebo na mieru $ité ,,dafiové schémy* svojim klientom a identifikovat’ aj
samotnych pouzivatelov tychto schém. Uvedenym by sa mala dosiahnut zvySena
transparentnost’, ako aj spravodlivost’ v dafiovej oblasti. Predmetnd Akcia ma zaroven slizit
ako nejakd hrozba, varovny prst jednak pre sprostredkovatelov, ale aj pre
danovnikov/pouzivatel'ov potencidlne agresivnych danovych schém, pretoze daiovnici, ale aj
sprostredkovatelia pri hrozbe ich odhalenia finan¢nou spravou, si rozmyslia, ¢i budia
agresivne datiovo pldnovat. Ide o automaticki vymenu informdacii a cezhrani¢nych
transakciach. V ramci uvedeného pravidla zverejiovania sa jasne hovori o jeho zakladnych
elementoch, ktoré vzhl'adom na aktudlnost’ rozoberiem trosku SirSie v porovnani s ostatnymi
druhmi automatickej vymeny informacii:

1) KTO ma podat’ informécie — Akcia 12 pri tvoreni tohto pravidla dava na vyber dve
moznosti, a to: A. povinnost’ zverejiiovania, podavania informacii sa vztahuje na ,,promotéra“
teda sprostredkovatela A AJ na pouzivatel'a, teda dafiovnika osobitne alebo B. povinnost’ sa
vztahuje na sprostredkovatela ALEBO na pouzivatela. V pripade A. si teda oba subjekty
musia splnit’ svoju povinnost podat informécie av pripade B. iba jeden zuvedenych
subjektov, pricom sa primarna povinnost vztahuje na sprostredkovatela. Ak vSak tento
sprostredkovatel’ ma sidlo v ,,offshore jurisdikciach, alebo sprostredkovatel’ neexistuje,
pretoze si schému danovnik navrhol sam, tzv. ,,in-house* alebo sa na sprostredkovatel’a
vztahuje povinnost' zachovdvania mlcanlivosti, tak sa povinnost podavania informacii
vzt'ahuje na samotného danovnika/pouzivatela. Za promotéra/sprostredkovatela mozno
povazovat’ osobu, ktord nie len vytvorila, navrhla, predala, implementovala schému, ale aj
osobu, ktord poskytla pomoc, podporu pri navrhovani, vytvérani, implementovani a pod.

schémy.

5V pripade Akcie 12 BEPS planu, ako aj DAC 6 sa pojmy ,,opatrenie, transakcia, Struktra, schéma* pouzivaju
ako synonyma, len za i¢elom lepSieho pochopenia zo strany Citatel’a.
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2) CO ma tato osoba zverejiiovat, resp. aké informacie podavat — tato otizka ma 2
urovne Prvé uroven: aké opatrenie, akd transakcia, schéma, Strukttira sa ma jednak nahlasovat’
prislusnym orgdnom S$tatov a druha uroven: po zadefinovani a uréeni schémy, Struktary je
druhou otazkou aké presné informécie o tejto schéme sa vyzaduju (napr. identifikacia
pouzivatel'ov, sprostredkovatel'ov, opis transakcie a jednotlivych znakov, na zéklade ktorych
sa stala oznamovanou transakciou, opis datiovej vyhody, uvedenie ustanoveni pravnych
predpisov, na ktorych je transakcia zaloZend a pod.). Prva troveni: na to, aby bolo potrebné
urciti transakciu oznamovat prislusSnym organom musi splnit’ urcité vSeobecné a osobitné
charakteristické znaky, podmienky. Medzi vSeobecné znaky, ktoré su nadizajnované tak, aby
sa tykali transakcii, schém, ktoré su pontkané verejnosti bez potreby ich prisposobenia
konkrétnemu klientovi, patri napr. znak mlcanlivosti o schéme, znak odmeny alebo znak tzv.
prémie za vytvorenie schémy aznak urcitej Standardizovanosti schémy. Medzi osobitné
znaky, ktoré st navrhnuté tak, aby zachytili SpecifickejSie transakcie, patri napr.: znak
vyuzivania strat, resp. stratovych spolo¢nosti, znak zmeny charakteru prijmu, znak vyuzivania
subjektov usadenych v jurisdikciach s nizkym zdanovanim a pod.

3) KEDY ma podavat’ informacie — opédtovne st 2 moznosti. Prva moznost’ — do urcitého
¢asu, od kedy bola schéma/transakcia dana k dispozicii pouzivatel'ovi, t.j. dafilovnikovi, alebo
druha moznost’ — kedy sa pontiknuta transakcia/schéma zacala uplatiiovat, implementovat’.

4) NASLEDKY nedodrzania povinnosti ozndmit' transakcie prislusnému organu —
logickym nésledkom je uvalenie sankcii, ktoré mézu mat’ povahu peniaznej pokuty — a to napr.
za kazdy den neoznamenia danej transakcie, schémy, opatrenia, alebo v zavislosti od vysky
danovej vyhody, ale mdze ist aj o nepeniazni sankciu — v podobe, ze sa danovnikovi
pozastavi u¢innost’ schémy.

5) AKO sa vymenia informdcie — spolupracu a vymenu informacii medzi finan¢nymi
spravami Statov povazuje aj OECD sa velmi délezity inStrument pri boji proti dariovymi
unikom a praktikdm vyhybania sa dafilovym povinnostiam a preto sa na Fore financnych sprav
vytvorila Spolocnd medzinarodna siet’ informacii a spoluprace finan¢nej spravy (tzv. Joint
International Tax Shelter Information and Collaboration Network), ktora umozni vymenu

informacii ziskanych v ramci povinného zverejfiovania cezhrani¢nych dafiovych schém. 6

® OECD, Mandatory Disclosure Rules, Action 12 — 2015 Final Report
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4.2. Urovein EU

Smernica Rady (EU) 2018/822 z 25. maja 2018, ktorou sa meni smernica 2011/16/EU,
pokial’ ide o povinni automaticki vymenu informacii v oblasti dani v suvislosti s
cezhrani¢nymi opatreniami podliehajicimi oznamovaniu, tzv. DAC 6

Tato smernica predstavuje piatu, zatial’ poslednu ,,novelizaciu“ smernice Rady 2011/16/EU
o administrativnej spolupraci v oblasti dani a zruSeni smernice 77/799/EHS s pracovnym
nazvom ,,DAC 6. Tato smernica uz viackrat nadviazala na pracu OECD v ramci vymeny
informacii a tentokrat nejde o vynimku. Smernica DAC 6 v tomto pripade nadviazala na
Akciu 12 BEPS Planu, v ktorej ide taktiez o automaticki vymenu informacii o cezhrani¢nych
opatreniach podliehajucich oznamovaniu. Pri DAC 6 zhladiska prehladnosti pouzijeme
rovnaku Struktaru textu ako pri Akeii 12.

1) KTO ma podavat’ informécie — smernica DAC 6 si vybrala variantu, podl'a ktorej je
primarnym subjektom povinnym podavat informdcie sprostredkovatel, teda osoba, ktora
cezhrani¢né opatrenie/schému navrhuje, pontka na trhu, implementuje a pod.. Az nasledne,
ked’ tento sprostredkovatel’ neexistuje, t.j. je z iného ako ¢lenského Statu, alebo si cezhranicné
opatrenie navrhol samotny danovnik ,,in-house®, alebo je tento sprostredkovatel viazany
zdkonnou povinnostou mléanlivosti vztahujicou sa na jeho povolanie ana predmetné
cezhrani¢né opatrenie, v tomto pripade ma povinnost’ podavat’ informacie prislusSnému organu
¢lenského Statu samotny danovnik, t.j. pouZivatel' opatrenia/schémy. Smernica poskytovala
¢lenskym $tatom aj moznost’ prelomit’ zakonnu povinnost’ ml¢anlivosti a tak zabezpecit', aby
bol subjektom povinnym podéavat’ informacie vzdy sprostredkovatel’.

2) CO ma tato osoba zverejiiovat, resp. aké informacie podavat’ — rovnako ako aj Akcii
12 aj vramci DAC 6 ma tato otazka 2 urovne: Prva uroven - aka transakcia, opatrenie,
schéma sa ma nahlasovat, oznamovat' - smernica vyslovne definuje, Ze cezhranicnym
opatrenim podliehajicim oznamovaniu je také cezhraniéné opatrenie, ktoré spiiia vieobecny
alebo osobitny charakteristicky znak uvedeny v prilohe IV smernice. Rovnako moze ist
o znak odmeny, Standardizovanosti, kruhovych transakcii, bezpecného pristavu a pod. Druha
uroven predstavuje nadstavbu na prvu Groven, kedy po zisteni, Ze ide o cezhrani¢né opatrenie
podliehajice oznamovaniu je potrebné zistit’ konkrétne informacie o tomto opatreni. Smernica
ich zakotvuje v ¢l. 8ab ods. 14, napr. identifikacné tidaje sprostredkovatel'ov aj pouzivatel'ov,
informdcie o charakteristickych znakoch opatrenia, zhrnutie obsahu opatrenia a pod.

3) KEDY ma podavat informacie — smernica v ¢l. 8ab ods. 1 ustanovuje, ze
sprostredkovatel’ je povinny podat prislusnému organu clenského S$tatu informacie

o cezhranicnom opatreni podliehajuicom opatreniu do 30 dni odo dna, kedy sa predmetné
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cezhrani¢né opatrenie spristupnilo na implementaciu, je pripravené na implementaciu alebo sa
urobil prvy krok v suvislosti s jeho implementéaciou.

4) NASLEDKY nedodrzania povinnosti podat’ informacie o cezhraniénej transakcii
prislusnému organu — smernica vyslovne neuvadza aké sankcie maju ¢lenské Staty ulozit
osobam v pripade nesplnenia ich povinnosti. V ¢l. 25a len uvadza, ze tieto sankcie musia byt
ucinné, primerané a odradzajuce.

5) AKO sa vymenia informacie — prisluSny organ ¢lenského $tatu oznami prostriedkami
automatickej vymeny informacii informacie o cezhranicnom opatreni podlichajicom
oznamovaniu prislusnym organom vsetkych ostatnych ¢lenskych $tatov EU. Komisia za
tymto Gcelom zriadi do 31. decembra 2019 bezpecny centralny register ¢lenskych Statov pre

administrativnu spolupracu v oblasti dani.

4.3.  Uroveii SR

Navrh zikona, ktorym sa meni a dopiiia zikon ¢&. 442/2012 Z. z. v zneni neskorsich
predpisov a ktorym sa meni a dopiiia zikona &. 359/2015 Z. z. v zneni zakona &. 300/2016
Z.1.

Slovenska republika je povinnd implementovat’ smernicu DAC 6 do konca roka 2019. DAC 6,
ako uz bolo spomenuté, je reakciou na Akciu 12 BEPS Planu. Aj z uvedeného je viditel'né, ze
vnatrodtatny pravny poriadok SR je ovplyviiovany OECD cez EU. V sti¢asnosti sa tento
zakon nachadza v medzirezortnom pripomienkovom konani, ktoré¢ sa ma ukoncit’ 19.2.2019.
Predmetny navrh zékona sleduje znenie smernice DAC 6. Slovenska republika sa rozhodla
v ramci navrhu zakona, ktory sa vSak moze do schvalenia parlamentom zmenit, Ze ponecha
mlcanlivost’ sprostredkovatelov, ktori su zdkonom viazani povinnostou zachovévania
mlcanlivosti vo vztahu ku klientom ohladne cezhrani¢nych opatreni podliehajiicich
oznamovaniu. Tu je potrebné spomenut’, zZe tato ich povinnost’ zachovavat’ ml¢anlivost’ musi
vychédzat zo zdkona a nemoéze ist o zmluvnli povinnost” zachovavania mlcanlivosti; mdze
byt prelomend, ak samotny klient d4 stihlas sprostredkovatel'ovi na prelomenie mlc¢anlivosti
aco je eSte potrebné spomenut’ je, ze sa tato mlcanlivost logicky vztahuje iba na
individualizované cezhrani¢né opatrenia, t.j. také, ktoré boli navrhnuté pre konkrétneho
klienta, t.j. na vSeobecné cezhranicné opatrenia urcené pre trh, dostupné verejnosti, sa
uvedena povinnost nevztahuje. Co sa tyka sankcii, v rdmci navrhu zakona bola zavedena
peniaznd pokuta vo vySke do 30 000,- eur za nesplnenie povinnosti podat informacie
prislusnému organu SR, ktorym je Finan¢né riaditel'stvo SR, v zdkonom stanovenej lehote.

Co sa tyka otazok CO, KEDY a AKO, SR v plnej miere sleduje znenie smernice.
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Zaver

Autor chcel prispevkom poukizat' na vzdjomnl prepojenost’ globalnej, eurdpskej
a narodnej Urovne v ramci kreovania pravnych aktov. Najmé na skutoCnost, do akej velkej
miery ovplyviiuje OECD ako celosvetova organizacia, pravne predpisy prijimané na uzemi
Slovenskej republiky. Legislativna ¢innost’ EU je v mnohych aspektoch in$pirovand pracou
OECD, ¢o sa autor snazil demonsStrovat len v oblasti automatickej vymeny informacii
v danovej oblasti. Ambiciou autora spociatku bolo priblizit’ ¢itatelovi aj d’alSie oblasti, ako
napr. mechanizmus rieSenia sporov v danovej oblasti, hybridné nesulady, pravidla
kontrolovanych spolo¢nosti, pravidla nizkej kapitalizacie a pod., ktoré boli rozoberané
v ramci OECD a ktorymi sa nasledne inSpirovala aj EU v rAmci smernic napr. tzv. ATAD
alebo Smernice Rady (EU) 2017/1852 z 10. oktdbra 2017 o mechanizmoch riesenia sporov
tykajucich sa zdanenia v Eurdpskej Unii, avSak na obmedzeny rozsah prispevku sa autor

zameral len na vysSie uvedentl problematiku vymeny informacii.
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ROZHODCOVSKA DOLOZKA VO SVETLE JUDIKATURY SUDOV
SLOVENSKEJ REPUBLIKY

ARBITRATION CLAUSE IN THE LIGHT OF JUDICATURE

OF THE COURTS OF THE SLOVAK REPUBLIC

Milos$ Levrinc!

Abstrakt

Zmluvnii autonomiu podriadit’ riesenie sporu (sporov) rozhodcovskému sudu limituje mnozstvo faktorov. V
konecnom dosledku sa takyto konsenzus stran musi prejavit v uzavreti perfektnej rozhodcovskej zmluvy
(dolozky), ktora zasadne ovplyviuje pravny osud a uplatnenie samotného naroku. Rozhodovacia prax sudov
Slovenskej republiky vyznamnou mierou ovplyviuje vyklad zakonnych podmienok stanovenych pre rozhodcovsku

zmluvu (dolozku) v tom ktorom dalsom pripade.

KPucové slova

pravomoc rozhodcovského stidu, rozhodcovska zmluva, rozhodcovska dolozka

Abstract

The contractual autonomy to subject a dispute to an arbitration court limits a number of factors. Ultimately,
such a consensus of parties must be reflected in the conclusion of a perfect arbitration agreement (clause),
which fundamentally affects the legal fate and the exercise of the claim itself. The decision-making practice of
the courts of the Slovak Republic significantly affects the interpretation of the legal conditions established for the

arbitration agreement (clause) in the other case.

Keywords

jurisdiction of the arbitral tribunal, arbitration agreement, arbitration clause

Uvod

Cielom prispevku je poukadzat vybrané rozhodnutia sudov dotykajuce sa aplikacie
vnutro$tatnych pravidiel rozhodcovského konania upravujicich podmienky pravomoci
rozhodcovskych sudov podla Zakona ¢. 244/2002 Z.z. o rozhodcovskom konani v zneni
neskorSich predpisov; najmi ¢o sa tyka platného dojednania rozhodcovskej zmluvy (resp.

rozhodcovskej dolozky) ako zdkladnej podmienky pre akékol'vek rozhodcovské konanie, ako

! Autor prispevku pdsobi od r. 2002 na Pravnickej fakulte UMB v Banskej Bystrici, v r. 2008 tspesne ukon¢il
doktorandské S§tadium vykonanim dizertacnej skusky a obhajobou dizertatnej prace na tému- Zmluvy
v medzinarodnom obchode. V stcasnosti posobi ako odborny asistent na Katedra medzinarodného, europskeho
prava a pravnej komunikacie.
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aj jej uplatnitelnosti v pripade postupenia prav alebo povinnosti alebo inej zmeny v osobe
veritel'a alebo dlznika vo vztahu, na ktory sa vztahuje rozhodcovska zmluva (rozhodcovska
dolozka). Clanok sa nedotyka spotrebitel'ského rozhodcovského konania, v ktorom su
podmienky rozhodcovského konania upravené, dd sa povedat, prisnejsie.> Pravomoc
akéhokol'vek rozhodcovského sudu je zalozend na konsenze, dohode kontrahujacich stréan,
ktoré sa stavaju ucastnikmi rozhodcovského konania, samozrejme v rozsahu akom to
prislusnd pradvna uUprava pripista. Takato dohoda o predloZeni sporu na rozhodnutie
konkrétnemu rozhodcovskému sudu, ¢i uz stalemu alebo ad hoc, vyzaduje uzavretie tzv.
rozhodcovskej zmluvy, resp. rozhodcovskej dolozky ku zmluve, ktora zaklada konkrétny
posudzovany hmotnopravny vztah medzi zmluvnymi stranami. Obsahové ako aj formalne
podmienky rozhodcovskej zmluvy, ¢i rozhodcovskej dolozky stanovuje Zakon ¢. 244/2002

Z.z. o rozhodcovskom konani v zneni neskorSich predpisov.

Jadro

Pokial’ chceme poukazovat’ v§eobecne na pravomoc akéhokol'vek rozhodcovského sudu, jej
zakladom je existencia rozhodcovskej zmluvy, ktorou sa strany podriadili pravomoci
rozhodcovského sudu, nakol’ko rozhodcovské konanie je mozné zacat’ iba na navrh niektorej
zo zmluvnych stran.> Rozhodcovska zmluva je dohoda medzi zmluvnymi stranami o tom, Ze
vSetky alebo niektoré spory, ktoré medzi nimi vznikli alebo vzniknu v ur€enom zmluvnom
alebo v inom pravnom vztahu, sa rozhodnt v rozhodcovskom konani.* Rozhodcovsk4 zmluva
sa moze uzavriet bud’ ako osobitna zmluva o tom, ze vSetky alebo niektoré¢ spory, ktoré medzi
stranami vznikni v ur€itom zmluvnom alebo inom pravnom vztahu sa rozhodnt
v rozhodcovskom konani, alebo ako rozhodcovska dolozka k zmluve, ktora bola medzi
stranami uzavretd a zakladd medzi nimi konkrétny pravny vzt'ah. Rozhodcovska zmluva musi
mat’ podla Zakona ¢. 244/2002 Z.z. orozhodcovskom konani pisomnu formu, inak je
neplatna. Pisomna forma rozhodcovskej zmluvy je zachovana aj vtedy, ak je rozhodcovska
zmluva obsiahnutd vo vzdjomnej pisomnej komunikdcii strdn alebo ak bola uzavretd
elektronickymi prostriedkami, ktoré umoziujii zachytenie obsahu pravneho ukonu a osoby,

ktora pravny ukon urobila. Odkaz v zmluve alebo v pisomnej komunikacii stran na akykol'vek

2 Zéakon ¢&. 335/2014 Z.z. o spotrebitel'skom rozhodcovskom konani a o zmene a doplneni niektorych zékonov
v zneni neskorSich predpisov

3 Levrine, M. Princip autondémie vole v procesnych vztahoch s medzinarodnym prvkom. Zbornik z II. ro¢nika
medzinarodnej vedeckej konferencie BANSKOBYSTRICKE DNI PRAVA, sekcia sikromného
a medzinarodného prava, 23. -24. november 2016, zamok Vigl'as, Banska Bystrica: Belianum, 2017, s. 257
4Vid. § 3 ods. 1 Zakona &. 244/2002 Z.z. o rozhodcovskom konani
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dokument obsahujuci rozhodcovska dolozku sa povazuje za pisomnu rozhodcovsku zmluvu,

ak sa takymto odkazom mé podla vole stran stat’ rozhodcovska dolozka su¢astou zmluvy.’

Zakonodarca v ust. § 4 ods. 3 nanovo novelou prijatou zdkonom ¢. 336/2014 Z.z. upravil
uzatvorenie rozhodcovskej zmluvy v pisomnej forme, kde ako bolo uvedené ,,Pisomna forma
rozhodcovskej zmluvy je zachovana aj vtedy, ak je rozhodcovskd zmluva obsiahnutd vo
vzajomnej pisomnej komunikécii stran alebo ak bola uzatvorend elektronickymi
prostriedkami, ktoré umoznuji zachytenie obsahu pravneho tkonu a osoby, ktord pravny
ukon urobila. Odkaz v zmluve alebo v pisomnej komunikacii stran na akykol'vek dokument
obsahujici rozhodcovskt dolozku sa povazuje za pisomnll rozhodcovski zmluvu, ak sa
takymto odkazom ma podl'a véle stran stat’ rozhodcovska dolozka sucast'ou zmluvy. Pisomna
forma rozhodcovskej zmluvy je zachovand aj pri pisomnom pristipeni k zmluve podla
osobitného zakona, ktoré obsahuje platnii rozhodcovsku dolozku. To plati aj v pripade
nadobudnutia ¢lenstva v zaujmovom zdruZeni alebo v inej pravnickej osobe, ktorej vnutorné
predpisy obsahujii rozhodcovski dolozku.“® Nedodrzanie pisomnej formy rozhodcovske;
zmluvy mozno nahradit’ vyhldsenim zmluvnych strdn do zapisnice pred rozhodcom o
podrobeni sa pravomoci rozhodcovského stidu. Obsahom zapisnice je rozhodcovska zmluva
podla § 3. Rozhodcovskd zmluva sa povazuje za pisomne uzavreti v rozsahu predmetu
podanej Zaloby aj vtedy, ak je jej existencia tvrdend v Zalobe a zalovany v zalobnej odpovedi

dorucenej rozhodcovskému sudu jej existenciu nenamietne.’

Novela prijatd zakonom ¢. 336/2014 Z.z. upravila zavaznost’ rozhodcovskej zmluvy pre
pravnych nastupcov, pri¢om ,,rozhodcovskd zmluva sa vztahuje aj na pravnych nastupcov
stran, ak to zmluvné strany v rozhodcovskej zmluve nevylucia. To plati aj v pripadoch
postipenia prav alebo povinnosti alebo inej zmeny v osobe veritel'a alebo dlznika vo vztahu,
na ktory sa vzt'ahuje rozhodcovska zmluva.” Uvedené sa tyka jednak generdlnej ako aj
singularnej sukcesie. ,,Ak tento zakon odkazuje na dohodu zmluvnych stran, za sucast’ tejto
dohody sa povazuju aj rozhodcovské pravidla, na ktoré sa v nej odkazuje.“® Takéto

rozhodcovské pravidla sa stavaju plnohodnotnou sucast’ou rozhodcovskej zmluvy.

SVid. § 4 ods. 1 az 4 Zakona &. 244/2002 Z.z. o rozhodcovskom konani

¢ Levrinc, M. Zakladné pojmy rozhodcovského konania vo svetle poslednych zmien zakona ¢&. 244/2002 Z.z.
o rozhodcovskom konani. Notitiae Novae Facultatis Turidicae Universitatis Matthiae Belii Neosolii, Banska
Bystrica: Belianum, 2016- 2017, s. 238

7Vid. § 4 ods. 6,7 Zakona &. 244/2002 Z.z. o rozhodcovskom konani

8 Vid'. § 3 ods. 3 Zakona ¢&. 244/2002 Z.z. o rozhodcovskom konani
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Existenciu platnej rozhodcovskej zmluvy (rozhodcovskej dolozky) st sudy povinné
zistovat’ aj v exeku¢ného konani a to bez ohl'adu na skuto¢nost’ ¢i pred tym bol, resp. nebol
uplatneny narok dotknutého ucCastnika na zruSenie rozhodcovského rozsudku z doévodu
neexistencie rozhodcovskej zmluvy pre dany spor, resp. z dovodu, Ze spor nie je v medziach
rozhodcovskej dolozky.’ Najvyssi sud Slovenskej republiky judikoval a zaujal stanovisko, Ze
pokial' opravneny v ndvrhu na vykonanie exekucie oznaci za exekucny titul rozsudok
rozhodcovského sudu, je exekuCny sid oprdvneny a zaroveil povinny skumat, ¢i
rozhodcovské konanie prebehlo na zdklade uzavretej rozhodcovskej zmluvy. Ak nedoslo k
uzavretiu rozhodcovskej zmluvy, nemohol spor prejednat’ rozhodcovsky sud av takom
pripade ani nemohol vydat rozhodcovsky rozsudok. Keby exekucny sud akceptoval
rozhodcovsky rozsudok, pre vydanie ktorého nebola dand pravomoc rozhodcovského sudu,
akceptoval by vykonatel'nost’ rozhodnutia vydaného tym, kto na to nemal pravomoc. I$lo by o
akceptaciu ,,rozhodnutia®“ nevykonatel'ného, majiceho ucinky paaktu. Pri rieSeni otazky, Ci
rozhodcovsky rozsudok vydal rozhodcovsky sud s pravomocou prejednat’ dany spor, nie je
exekuény sud viazany tym, ako tito otdzku vyrieSil rozhodcovsky sud. Exekucny sud je
povinny zamietnut’ ziadost' suidneho exekutora o vydanie poverenia na vykonanie exekucie,
ak uz pri postupe podla § 44 ods. 2 Exekuéného poriadku vyjde najavo existencia relevantnej
okolnosti, so zretelom na ktori je niteny vykon rozhodnutia za nepripustny. !© Platné
uzavretie rozhodcovskej zmluvy medzi zmluvnymi stranami, je zakladom pravomoci
rozhodcovského sudu. V pripade ak platnd rozhodcovska zmluva (resp. rozhodcovskd)
dolozka absentuje, rozhodcovsky sid nemal pravomoc vo veci konat a anivydat
rozhodcovsky rozsudok. Najvyssi sud Slovenskej republiky svojim rozhodnutim takto
podciarkol vyznam rozhodcovskej zmluvy (rozhodcovskej dolozky), ktorej platnil existenciu

su sudy povinné skimat’ dokonca az v exeku¢nom (vykondvacom) konani.

Vychadzajiac z doslovnej zékonnej tpravy rozhodcovskéd dolozka predstavuje osobitny
sposob dojednania prdvomoci rozhodcovského sudu vo forme tzv. dolozky k zmluve.
Z uvedeného je zrejmé, ze sa musi dojednat’ ku konkrétnej zmluve, konkrétnemu zmluvnému
vztahu zalozenému dohodou medzi zmluvnymi stranami. Pokial’ napr. jedna zo zmluvnych
stran odkazuje len na faktiry, ktoré druha zmluvna strana nezaplatila, nemozno to povazovat’

za presné a urCité oznacenie relevantného zmluvného pravneho vztahu (zmluvy) , ku ktorému

° Vid'. postup v zmysle § 40 Zakona €. 244/2002 Z. z. o rozhodcovskom konani

10 Uznesenie Najvyssicho sudu Slovenskej republiky z 13. oktobra 2011 sp. zn. 3 Cdo 146/2011, uverejnené v
Zbierke stanovisk Najvyssieho sudu a rozhodnuti sudov Slovenskej republiky €. 3 z roku 2012 pod por.¢. 46
(dostupné na internetovych strankach Najvyssicho sudu Slovenskej republiky www.nssr.gov.sk)
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by bolo mozné dohodnut rozhodcovsku dolozku.'! Nie je ani vyli¢end moznost uzavriet
rozhodcovskll zmluvu aj dodatocne potom, ako bola uzatvorena Ustna zmluva, pricom podl'a
ust. § 4 ods.1 Zakona o rozhodcovskom konani ma mat rozhodcovska zmluva formu
osobitnej zmluvy alebo rozhodcovskej dolozky v inej zmluve, t.j. odliSnej od rozhodcovske;j
zmluvy. Sucasne nakol’ko v sulade s ust. § 4 ods.2 cit. zak. plati, ze rozhodcovska zmluva
musi mat’ pisomnt formu, preto k ustne uzatvorenej hlavnej zmluve, predmetom ktorej je
splnenie konkrétneho obchodného zavézku, nie je mozné uzatvorit’ rozhodcovsku zmluvu vo
forme rozhodcovskej dolozky k nej, ak nie je zachovand pisomnd forma. Rozhodcovsku
zmluvu v pisomnej forme k zmluve uzatvorenej Ustne je preto mozné uzatvorit’ vylu¢ne vo

forme osobitnej rozhodcovskej zmluvy.'?

V zmysle ust. § 273 Obchodného zakonnika obsah zmluvy mozno ur€it’ aj odkazom na
vseobecné obchodné podmienky vypracované odbornymi alebo zaujmovymi organizaciami
alebo odkazom na iné obchodné podmienky, ktoré st stranam uzavierajicim zmluvu zname
alebo k navrhu priloZené. Naproti tomu podl'a ust. § 4 ods. 4 Zakona o rozhodcovskom konani
odkaz v zmluve alebo v pisomnej komunikacii stran na akykol'vek dokument obsahujuci
rozhodcovskl dolozku sa povazuje za pisomnu rozhodcovski zmluvu, ak sa takymto
odkazom mé podla vdle stran stat’ rozhodcovska dolozka sucastou zmluvy. Moznost
zaloZenia pravomoci rozhodcovského sudu odkazom na vSeobecné obchodné podmienky
obsahujuce rozhodcovsku dolozku nasSla rovnako svoj vyklad v aplikaénej praxi stdov.
Poukazujuc na vyssie citované zakonné ustanovenia zakladnymi predpokladmi rozhodcovskej
zmluvy, resp. rozhodcovskej dolozky v zmysle citovanych ustanoveni zédkona ¢. 244/2002 Z.
z. 0 rozhodcovskom konani /§ 3 ods. 1, § 4 ods. 1-3 ZRK/ st, Ze tato predstavuje dohodu
zmluvnych stran o tom, Ze vSetky alebo niektoré spory, ktoré medzi nimi vznikli alebo
vzniknu v uréenom zmluvnom alebo v inom pravnom vztahu, sa rozhodni v rozhodcovskom
konani, priCom tato dohoda, bez ohl'adu na formu, teda bez ohl'adu na to, ¢i ide o osobitnu
rozhodcovskll zmluvu alebo rozhodcovska dolozku k zmluve, musi mat’ pisomna formu, v
opacnom pripade nedostatok pisomnej formy citovany zdkon sankcionuje neplatnostou.
Zakon vyslovne ustanovuje, Ze pisomna forma rozhodcovskej zmluvy, resp. rozhodcovskej
dolozky je zachovana, ak je tdto obsiahnutd v dokumente podpisanom zmluvnymi stranami

alebo vo vzdjomne vymenenych listoch, ak je dohodnutd telefaxom alebo pomocou inych

1 Vid'. Rozhodnutie Okresného stidu Banska Bystrica ¢.k. 64Cr/8/2015-61 zo diia 29. aprila 2016, rovnako
Rozsudok Krajského siidu v Banskej Bystrici ¢.k. 43CoR/1/2016 z24.11.2016
12 Vid'. Rozsudok Krajského stidu v Banskej Bystrici &.k. 43CoR/1/2016 z 24.11.2016

115



telekomunikacnych zariadeni, ktoré umoznuju zachytenie obsahu rozhodcovskej zmluvy a
oznacenie 0s0b, ktoré ju dohodli. Nedodrzanie pisomnej formy rozhodcovskej zmluvy mozno
nahradit’ len vyhldsenim zmluvnych stran do zapisnice pred rozhodcom najneskdr do zacatia
konania o veci samej v rozhodcovskom konani o podrobeni sa pravomoci rozhodcovského
sudu. Na zdklade uvedeného je nesporné, ze rozhodcovska dolozka obsiahnutd v bode 18.
VOP pravneho predchodcu odporcu nespitia zékladné zakonné poziadavky predpokladané
zékonom ¢&. 244/2002 Z.z. o rozhodcovskom konani. Predovietkym nespiiia poziadavky na
dvojstrannii dohodu zmluvnych stran, pri ktorej zadkon predpokladd jej obsiahnutie v
pisomnom dokumente podpisanom zmluvnymi stranami, alebo vo vzdjomne vymenené listy,
ak je dohodnutd telefaxom alebo pomocou inych telekomunikaénych zariadeni, ktoré
umoznuji zachytenie obsahu rozhodcovskej zmluvy a oznacenie osdb, ktoré ju dohodli. Ani
jeden z tychto dvoch moznych zdkonnych sposobov uzatvorenia predmetna rozhodcovska
dolozka nespitia. Predmetnd rozhodcovskd dolozka je obsiahnuta vo VOP pravneho
predchodcu odporcu, teda nespliiia poziadavku pisomnej formy v zmysle ust. § 4 ods. 2 ZRK.
Vseobecné obchodné podmienky ,klient vymedzeny vo VOP len vSeobecnym sposobom
nepodpisuje /Comu bolo aj v tomto konkrétnom pripade, ked’ze navrhovatel' VOP nepodpisal/,
,Klient“ nemoze a ani navrhovatel’ nemohol akymkol'vek spdsobom ovplyvnit’ ich obsahové
znenie, nie su neoddelitelnou sucastou zmluvy. V ziadnom pripade nepostacuje vyhlasenie
navrhovatela v rdmci zmluvy o kontokorentnom tuvere (¢l. III. bod 5.), Ze sa ,klient*
oboznédmil so VOP, Ze s nimi suhlasi a zavizuje sa ich dodrziavat’.'> Obdobne sud prvého
stupiia v inej pravnej veci poukézal na skuto¢nost’, ze rozhodcovska zmluva uzavreta formou
rozhodcovskej dolozky v obchodnych podmienkach pre Gver verzia 2/2006 nespiiia formélne
nalezitosti rozhodcovskej zmluvy podla ust. § 4 ods. 2 zakona ¢. 244/2002 Z.z. o
rozhodcovskom konani (d’alej len zdkon o ZoRK), a to pisomnt formu zmluvy. V uvedenom
pripade nejde o akukol'vek pisomnu formu, ale pisomnu formu vyslovne uvedent v tomto
ustanoveni. Podl'a citovaného ustanovenia pisomna forma je zachovand, ak je rozhodcovska
zmluva obsiahnutd v dokumente podpisanom zmluvnymi stranami alebo vo vzijomne
vymenenych listoch, ak je dohodnutd telefaxom alebo pomocou inych telekomunika¢nych
zariadeni, ktoré umoziuju zachytenie obsahu rozhodcovskej zmluvy a oznacenie osdb, ktoré
ju dohodli. Rozhodcovska zmluva je obsiahnutd v dokumente, ktory nie je podpisany
zmluvnymi stranami, preto ide o nikym nepodpisany dokument vytvoreny odporcom v 2.

rade. Nejednd sa o dokument vo forme vzajomne vymenenych listov a preto sud prvého

13 Rozsudok Okresného studu Bratislava V. sp. zn. 14C/94/2012 zo diia 02.12.2014
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stupia povazoval rozhodcovsku zmluvu dohodnutd tucCastnikmi konania vo forme
rozhodcovskej dolozky v ¢lanku 5 bod 5.38 Obchodnych podmienok pre Giver za neplatnt pre

nedodrzanie predpisanej formalnej naleZitosti podla § 4 ods. 2 ZoRK.'

V inom posudzovanom pripade zalovany odvodzoval pravomoc rozhodcovského sidu
zo VSeobecnych obchodnych podmienok spolo¢nosti A (d’alej len ,,VOP*), pri¢om tieto VOP
nie st podpisané. Zalobca ako konatel' spoloénosti B vypovedal, Ze o nich nemal Ziadnu
vedomost’. Popieral, ze by mu boli dorucené. Rovnako svedok XY, v ¢ase vzniku zavizku
spolo¢nik spolocnosti B, uviedol, ze nema o nich ziadnu vedomost’. Sud vychadzal z ust. § 4
zékona o rozhodcovskom konani, pricom tato uprava rozhodcovskej zmluvy je striktnd a bez
moznosti extenzivneho vykladu. Tato formalna podmienka pisomnej rozhodcovskej zmluvy v
tomto pripade dodrzana nebola. Zalovany nepreukézal, Ze tieto VOP boli dohodnuté v ¢ase
uzavretia zavizku, nedolozil spolo¢nostou B podpisané VOP, pricom samotna zmluva, ktorej
sucast'ou mali byt tieto VOP bola dohodnuta tstnou formou, ¢o nebolo sporné. Je neobvyklé,
aby k hlavnej zmluve, ktora bola uzavretd Ustne, boli pisomné vSeobecné obchodné
podmienky. Z § 273 Obchodného zékonnika vyplyva, ze ¢ast zmluvy mozno urc¢it’ odkazom
na vSeobecné obchodné podmienky, ktoré st strandm zmluvy zname, alebo boli prilozené k
navrhu zmluvy. AvSak zalovany nepreukdzal, ze na ustnu kupnu zmluvu sa vztahovali
pisomné vSeobecné obchodné podmienky, Ze by boli kupujicemu znadme a platné v Case
uzavretia zmluvy, ked’ Zalobcovi spolu so svedkom zndme nie su. Sud poukazuje podla ¢l. 2
ods. 2 C.s.p. na ustalent sidnu prax najvyssich stidnych autorit a to na uznesenie Najvyssicho
sudu Slovenskej republiky sp. zn. 2 Cdo/245/2010", podl'a ktorého rozhodcovska dolozka je
najéastejsim spdsobom uzavierania rozhodcovskej zmluvy. Standardna rozhodcovské dolozka
sa pouzije priamo v konkrétnej zmluve, ako jej ¢lanok alebo ustanovenie. V pripade, ak sa
rozhodcovska zmluva uzavrela osobitnou zmluvou musi sa v nej uviest odkaz na konkrétnu
zmluvu. Zakladna podmienka pre konstatovanie existencie rozhodcovskej zmluvy vo forme

rozhodcovskej dolozky k zmluve je pisomnd forma. Pisomnd forma je zachovana, ak je

14 Rozsudok Krajského sudu Bratislava sp. zn. 3Cob/292/2013 zo diia 28.01.2015, ktory potvrdil Rozsudok
Okresného sudu Bratislava III. ¢.k. 26Cb/95/2012- 34 zo dia 29.04.2013

15 Vid'. Rozsudok Najvyssieho stidu Slovenskej republiky 2Cd0/245/2010 zo dita 30.11.2011. VyS$sie uvedeny
nazor Najvyssieho sudu je vysledkom restriktivneho vykladu § 4 ustanovenia zékona ¢. 244/2002 Z. z. o
rozhodcovskom konani v zneni neskorSich predpisov (d’alej len ,,Zdkon o rozhodcovskom konani®), podla
ktorého musi mat’ rozhodcovska dolozka obligatorne pisomnu formu. Pisomna forma je podl'a druhej vety § 4
ods. 2 Zakona o rozhodcovskom konani zachovana len, ,,ak je rozhodcovska zmluva obsiahnuta v dokumente
podpisanom zmluvnymi stranami alebo vo vzajomne vymenenych listoch, ak je dohodnuta telefaxom alebo
pomocou inych telekomunikaénych zariadeni, ktoré umoziiuji zachytenie obsahu rozhodcovskej zmluvy a
oznacenie 0s6b, ktoré ju dohodli*.
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obsiahnuta v dokumente podpisanom zmluvnymi stranami. Zalovany nepredlozil Ziaden
dokaz, z ktorého by vyplyvalo, Ze VOP st podpisané, dalej nepredlozil Ziadnu komunikéciu,
vzajomne vymenené listy, ak by rozhodcovska zmluva bola dohodnutd telefaxom alebo
pomocou inych komunikaénych zariadeni, ktor¢é by umoznili zachytenie obsahu
rozhodcovskej zmluvy medzi spolo¢nostou A B. Tieto VOP nie su podpisané ani samotnou
spolo¢nostou A. Sud sa nezaoberal namietkou skimania prejavu vole podla § 266
Obchodného zdkonnika, ked” by to bolo nadbyto¢né, vzhl'adom na neplatnost’ rozhodcovske;j
zmluvy pre nedodrzanie obligatdrnej pisomnej formy podla ust. § 4 zak. 244/2002 Z. z.
Zalovany az na pojednavani uviedol skutkové tvrdenia o tom, Ze spolonost A dorudila
spolo¢nosti B s tovarom, faktirou a dodacim listom aj VOP. Sud vSak konStatuje, ze aj v
pripade, ze by tieto VOP boli dorucené spoloc¢nosti B samotné dorucenie by nebolo

dodrzanim pisomnej formy rozhodcovskej zmluvy podla § 4 zak. 244/2002 Z. z.'®

Osobitna pozornost’ si zasluzi ust. § 3 ods. 2 Zékona €. 244/2002 Z. z. o rozhodcovskom
konani v zmysle ktoré¢ho sa rozhodcovskd zmluva vzt'ahuje aj na pravnych nastupcov stran, ak to
zmluvné strany v rozhodcovskej zmluve nevylucia. To plati aj v pripadoch postipenia prav alebo
povinnosti alebo inej zmeny v osobe veritel'a alebo dlznika vo vztahu, na ktory sa vztahuje
rozhodcovska zmluva. V posudzovanom pripade pocas trvania obchodnopravneho vzt'ahu doslo
ku Skodovej udalosti, kedy spolo¢nosti A vznikla skoda protiprdvnym konanim zamestnancov
spolo¢nosti B, ktora mala podl'a zmluvy so spolo¢nostou A zabezpeCovat’ bezpecnost’ a ochranu
jej majetku pred poskodenim. Zaroven spolo¢nost’ A mala uzavreti pre takyto Skodovy pripad
poistn1 zmluvu s poistoviiou P. Podl'a poistnej zmluvy bolo povinnostou spolo¢nosti poskytnut’
poistné plnenie poskodenému spolo¢nosti A v lehote 14 dni. Spolo¢nost’ P si svoju povinnost’ z
poistnej zmluvy splnila a spolocnosti A poskytla poistné plnenie. V stlade s § 813 ods. 1 Obc.
zak. tym preslo pravo uplatiiovat’ si naroky zo zodpovednosti za Skodu z predmetnej zmluvy z
objednavatel’a spolocnosti A na poistitel'a spoloc¢nost’ P a to do vysky plnenia, ktoré mu poistitel
poskytol. Teda priamo zo zdkona nastal prechod prav, t.j. zdkonnou cesiou zo spolo¢nosti A na
spolo¢nost’ P, ktord sa stala jej prdvnym nastupcom, vcitane nastupnictva z uzavrete]
rozhodcovskej dolozky ako zmluvnej strany, nakol’ko takéto pravne nastupnictvo zmluvné strany
rozhodcovskou dolozkou nevyluéili. V danom pripade "sud poukazal i na ustalent judikatiiru,
napr. rozhodnutie NajvysSiecho sadu CR, &k. 25Cdo/3985/2011, publikované v komentari

Obciansky zékonnik pre prax (autor JUDr. Jaroslav Kraj¢i) kde sa uvadza: ,,Ustanovenie § 813

16 Rozsudok Okresného sidu Bratislava V. ¢&. k. 58Cr/12/2017 - 159 zo diia 25.09.2018
17Vid'. blizsie Rozsudok Okresného stidu Bratislava V. 21Cr/15/2016 zo diia 26.01.2017
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ods. 1 Ob¢. zak. zakotvuje tzv. pravo regresu poistitel'a, ktorého podstatou je prechod prava
poisteného (poSkodeného) na nahradu Skody voci Skodcovi na poistovatela. Predpokladom je, Ze
poistovatel’ poskytol poistné plnenie a ze poisteny mal v tej dobe pravo na nédhradu Skody proti
tomu, kto ju sposobil; k tejto zdkonnej cesii sa nevyzaduje ziadny pravny ukon, dochadza k nej
okamihom poskytnutia poistného plnenia a poistitel’ tym vstupuje do postavenia poskodeného
voci Skodcovi. Potom, ¢o poskodeny uplatnil u poistovatela narok na poistné plnenie za
odcudzenie, znicenie alebo poskodenie poisteného majetku, a poistitel’ plnenie poskytol, nemdze
uz nikto z ucastnikov prechod prava na ndhradu skody voci zodpovednej osobe ovplyvnit.* Sad
svoje rozhodnutie odovodnil aj s ohl'adom na ustalenu judikatiru a prax, napriklad rozhodnutie
Najvyssieho suadu SR, ¢.k. 3M Obdo/1/2006, kde sa uvadza: ,,Cesiou na zdklade zmluvy o
postupeni pohl'adavky podla § 524 az 530 Obc¢. zék. dochadza k zmene veritel'a. Do pravneho
vztahu medzi veritelom a dlznikom nastipi namiesto pévodného veritel'a novy veritel. Avsak
zmena osoby veritel'a sa nedotyka pravneho vztahu, ktory tak zostava nezmeneny. Zmeni sa len
osoba veritel’a, pricom pohl'adavka sama zostane nezmenend. Z cedenia postupenim prechadza na
cesiondra pohladavka v stave, v akom s flou cedant v okamziku G¢innosti zmluvy o postupeni

disponoval.*

V stdnej praxi nie je neobvyklou ani situdcia, kde sa jedna zo strdn zmluvného
zaviazku snazi uplatnit’ svoj ndrok priamo voci Statutdrovi (napr. konatel'ovi) druhej zmluvne;j
strany (obchodnej spolo¢nosti) s odkazom na cit. ustanovenie § 3 ods. 2 zékona ¢. 244/2002
Z.z. o rozhodcovskom konani a to napriek tomu, Ze rozhodcovska dolozka bola, resp. mala
byt dojednand len pre spor zpravneho (zmluvného) vztahu medzi obchodnymi
spolo¢nostami. V takomto pripade sa nemozem stotoznit’ s pouzitim ust. § 3 ods. 2 zédkona ¢.
244/2002 Z. z. o rozhodcovskom konani, kde podl'a mdjho ndzoru od Statutarnych organov
obchodnych spoloc¢nosti (fyzickych 0sob) nemozno uplatiiovat’ naroky na nahrady Skody na
rozhodcovskom sude len na zdklade rozhodcovskej dolozky, ktora bola dojednana vyluc¢ne
pre spory zo zmluvného vztahu zaloZzeného vyluéne medzi obchodnymi spolo¢nostami.
Nemozem sa stotoznit’ s vykladom, ze v takomto pripade nastdva ind zmena v osobe dlznika
podl'a ust. § 3 ods. 2 zdkona €. 244/2002 Z. z. o rozhodcovskom konani. V pripade zdkonného
regresu alebo cesie prechadza pravo uplatiovat’ pdvodné naroky na nadobudatel'a priamo zo
zakona. V pripade naroku na nahradu Skody uprava takéhoto zdkonného regresu, ¢i cesie vo
vzt'ahu ku Statutdrovi zmluvnej strany (obchodnej spolocnosti), viazanej rozhodcovskou

dolozkou, absentuje.
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Zaver

Ako vyplyva z doteraz uvedeného rozboru, zmluvnd autondémia podriadit’ rieSenie sporu
rozhodcovskému sudu je zalozena na strikthom dodrziavani prislusnych zékonnych
ustanoveni umoziujucich dojednat’ pravomoc rozhodcovského sudu. Je potrebné si zaroven
uvedomit, ze platnym podriadenim sporu pravomoci rozhodcovskému ,,nestatnemu® sadu,
UcCastnici zarovenl vynimaji spor z pod prdvomoci v§eobecnych ,,stdtnych siidov a stracaju
tym ur€itd ,,procesnu ochranu a zaobchadzanie*, ktora je poskytovana v ramci tzv. ,,Statneho
sudnictva. Vychadzajuc z doterajSej judikatiry sidov mozno zovseobecnit, ze zasada
zmluvnej volnosti nebola nikdy vykladana ako opravnenie subjektov sukromného prava
uzatvorit’ zmluvu s neurcitym obsahom. Dojednanie rozhodcovskej zmluvy (rozhodcovskej
dolozky) musi v prvom rade vyhovovat' vS§eobecnym podmienkam zrozumitel'nosti, urcitosti,
vaznosti akéhokol'vek pravneho tkonu. Pritom sa vSak vzdy prihliada aj k dobrej viere
adresata prejavu. Zasada zmluvnej volnosti tak nebola nikdy vykladana ako oprévnenie
subjektov sukromného prava uzatvorit’ zmluvu s neurcCitym obsahom, preto posudzovanie
urcitosti rozhodcovskej zmluvy stidom nie je nikdy prili§ formalistické. Pravo musi byt
predovsetkym ndstrojom spravodlivosti, a nie nastrojom, ktory by mohol byt v désledku jeho
aplikacie bez ohl'adu na zmysel a ucel toho ktorého zdujmu chraneného prislusnou normou

zneuzivany na dosiahnutie vyhod len jednej zmluvnej strany'®.
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GLOBALIZACIOU PODMIENENA STRATA ZAVAZNEHO UCINKU
STATNYCH NARIADENI

Tobias Limmer!

Abstrakt
Praca sa zaobera zaviznym ucinkom Statnych nariadeni a zakonodarstva pod vplyvom globalizacie. Na priklade
pracovného prava odhalujeme ucinky globalneho svetového obchodu na narodné zakonodarstvo a stratu

prislusného zavizného ucinku. Okrem toho sa tu objasnuju praktické alternativy.

KPucové slova

Globalizacia, pracovné pravo, zakonodarstvo, zavizny ti¢inok

Uvod

Na prvy pohlad sa zda byt odpoved na otazku, ¢i svetovy obchod dnesnej povahy
vedie k strate zdvdznosti narodného pracovného préava, zrejma: Svetovy obchod nebrani ani
Statu schvalovat’ pracovné zdkony, ani strandm kolektivneho vyjedndvania uzatvérat
kolektivne zmluvy. Ako pracovnopravne predpisy, tak aj kolektivne zmluvy moézu mat’
donucujici ucinok. Zavizny ucéinok pracovnopravnych noriem nie je teda liberalizaciou
svetového obchodu bezprostredne dotknuty.

Liberalizicia svetového obchodu dnesnej povahy vsSak zamestnavatelom dovoluje,
aby sa vyhli Statnym alebo kolektivnym normam jedného $tatu tym, Ze svoju vyrobu prelozia
do inej krajiny, nechaji subdodavatel'ov v takej krajine vyrabat’ svoje vyrobky alebo si tam
objednaji sluzby. Podniky teda maji za podmienok, ktoré ponuka globalizacia, moznost
mysliet’ globalne. Statna moc sa naproti tomu obmedzuje nad’alej na uzemie §tatu. Touto
nerovnostou rozsahu posobnosti Statov na jednej strane a podnikov na druhej strane sa meni
charakter pracovného prava stanoveného Statom alebo stranami kolektivneho vyjednavania

v uréitom State.

! Tobias Limmer je po svojom S$tadiu na Univerzite v Bayreuthe a Philipps-Universitit Marburg a
referendarskom obdobi vo Frankfurte nad Mohanom atestovany pravnik a pracuje v kancelarii pre bankové
pravo a pravo kapitalového trhu.

122



A. Strata zavizného ucinku nirodného pracovného prava v liberalizovanom svetovom
obchode
I. U¢inky globalneho svetového obchodu na zavizny uéinok donucujiceho pracovného
prava

Ak su zamestnavatelia z moci donucujuceho zakona alebo zakona o kolektivhom
vyjednavani viazani iba zadvdznym minimom pracovnopravnych ochrannych ustanoveni,
vyhneme sa tak konkurencii medzi nimi v oblasti ndkladov na pracu. Ak sa vSak
zamestnavatel méze vyhnut' tymto normam, ktoré maju v ramci Statu nad’alej donucujtci
charakter, preloZzenim sidla, ndkupom alebo zaddvanim zakaziek, tento kartelovy ucinok
zlyhéva. Vzniké tak konkurencia aj vo vzt'ahu k ndkladom na pracu evidovanym v uréitom
State na zadklade zdkona a kolektivnej zmluvy. Z pohladu tejto sitaze predstavuji zékonné
normy a normy kolektivneho vyjednavania iba ponuku daného Statu zamestnavatel'ovi, ktora
tento moéze svojim rozhodnutim o sidle akceptovat, alebo odmietnut’. Vo vysledku tak
donucujuce normy a normy kolektivneho vyjednavania stracaju svoj donucujtci charakter.

Zamestnanci moézu prijat’ prislusné rozhodnutie o sidle iba vtedy, ked’ pravny rezim
volného obchodu predpokladd voI'ny pohyb pracovnikov. Toto nie je s vynimkou Eurdpske;j
tnie (EU) normalne prave bezné a dokonca v samotnej EU je volny pohyb pracovnikov
v praxi prevazne obmedzeny na urcité odvetvia, skupiny pracovnikov a pohrani¢né regiony.
Celkovo ide o vynimo¢ny jav, takze zamestnavatel’, ktory svoju vyrobu premiestni do krajiny
s nizkymi mzdami, sa nestretdva so zamestnancom s priblizne porovnatel'nou troviiou, ktory
naopak vo vysoko kvalifikovanom odbore presunie svoju ¢innost’ z krajiny s nizkou troviiou
miezd do krajiny s vysokou mzdou alebo v odbore s nizkou kvalifikaciou naopak z krajiny
s vysokou mzdou do krajiny s nizkou mzdou. Zamestnanca typicky este dosiahnu donucujtce
zdkony a normy kolektivneho vyjednavania. Otazka globalizaciou podmienenej straty
zavazného ucinku pracovnopravnych noriem sa preto tyka pracovného prava vo vztahu

k zamestnavatel'ovi.

I1. MozZnosti reakcie

Staty, ktorych sa negativne dotyka sutaz v oblasti nakladov na pracu, reaguju
zmenami v socialnych zdkonoch, miernym zvySovanim miezd, ruSenim dni dovolenky alebo
sviatkov, minimalnymi mzdami a programami na podporu prace a zmiernenim ochrany
zamestnanosti, teda napriek skutocnej strate zavédznosti Statnych noriem v prvom rade na
narodnej urovni. Staty, ktoré takto konajli, sa tymto nepokusaju kompenzovat' stratu

zé&vaznosti svojich pracovnopravnych noriem. Skor ju prijimaja a usiluju sa utvarat’ vlastné
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pravo tak, aby vytvéralo psychologické podnety pre zamestnavatel'ov, aby uz neodmietali
jeho ponuku prelozenim sidla alebo cezhraniénym zaddvanim zdkaziek. Tzv. spruZnenie
pracovného prava je pokusom dosiahnut’ lepSiu poziciu v konkurencii ndkladov na pracu.

Na druhej strane si mozno predstavit, ze mozno vplyvat’ na podmienky v moznych
miestach, kde sa zamestnavatel’, jeho subdodavatelia alebo dodavatelia usadili alebo by sa
cheeli usadit’. Pokus zaznamenany ciasto¢ne v pracovnom prave chciet’ regulovat’ fakty
nachidzajlice sa mimo vlastného 3$titneho Uzemia®, pritom nie je predmetom nasej
pozornosti. Po prvé naraza rychlo na limity medzinarodného prava®, predovsetkym sa vsak
tyka tak & tak iba ustanoveni urditych bodov*: Vybavit pracovné pravo celkovo
extrateritoridlnym prikazom na uplatnenie je uz z faktického hl'adiska nemyslitelné. Pretoze
ani moc zékonodarcu ani moc jednotlivych stran kolektivnej zmluvy ur¢itého Statu nema
dosah na sidla v inych krajindch, vyzaduju sa iné nastroje, ktorych moznosti a limity
preskimame v nasledujuce;j ¢asti.

Ak postupujeme historicky, skima sa najskor potencidl nadnarodného pracovného prava (B).
Nésledne zéastupcovia zamestnancov, odbory a iné mimovladne organizacie a samotné firma

spractivaju sukromné iniciativy (C).

B. Nadnarodné pracovné pravo
I. Teoreticky pristup

Z teoretického hladiska mozno jasne definovat’ Ulohu nadnarodného pracovného
prava: 'V dosledku internacionalizdcie hospodarstva strateny zaviazny GCinok
pracovnopravne] upravy sa obnovuje prostrednictvom nadnarodného prava. Narodného
zékonodarcu dopiia nadnarodny zdkonodarca, ktory moze stanovit' zavdzné ustanovenia aj
pre mozné medzinarodné sidla. PretoZe sa prislusné normy musia dodrziavat' vo vSetkych

miestach a zamestnavatel’ sa im uz teda nemoze vyhnut, maju opat’ kartelovy tc¢inok.

2 Priklady k prislusnym zékonom USA u Krebbera Internationales Privatrecht des Kiindigungsschutzes bei
Arbeitsverhéltnissen, 1997, str, 150 a nasl.; Verge/Dufour, Relations Industrielles/Industrial Relations 57 (2002),
12, 32 a nasl.

3 Verge/Dufour, Relations Industrielles/Industrial Relations 57 (2002), 12, 28 a nasl.

4Vid Fn. 2.
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I1. Bilancia
1. Medzinarodné pracovné pravo
a) Obe koncepcie medzinarodného pracovného prava

Této predstava je zdkladom pre vznik a rozvoj pracovného medzinarodného prava a
Ciasto¢ne sa odraza v eurdpskom pracovnom prave’.

Na trovni medzindrodného pracovného prava sa do dnesnych dni vytvorili dva rozne
koncepty pre realizaciu teoretického modelu, ktoré su na jednej strane stelesnené tzv.
zakladnymi pracovnymi normami Medzinarodnej organizacie prace (IAO) a na druhej strane
prostrednictvom tzv. ,NAFTA Labor Side Agreement®.

IAO definuje vlastné Standardy medzinarodného pracovného prava. Z celkovo tiou
schvalenych 185 dohdd urcila vSak IAO iba osem, ktoré maji predstavovat zakladné
pracovné normy k Styrom oblastiam pracovného prava , ktoré treba dodrziavat’ vo vol'nom
svetovom obchode: dve kslobode zdruzovania apravu na kolektivne vyjednivanie®,
odstrafiovanie nutenej prace’, odstrafiovanie detskej prace® a zikaz diskriminacie
v zamestnani a povolani’.

So zaradenim ako zdkladnd pracovna norma sa IAO tiez pokuSa obist podmienku
dobrovolnej ratifikacie. ,,Vyhlasenie o zakladnych principoch a pravach pri praci prijaté bez
hlasov proti v roku 1998 hovori: ,,Medzinarodna konferencia prace vyhlasuje, Ze vSetci
¢lenovia, aj ked’ neratifikovali prislusné dohody, s v dobrej viere a podl'a Gstavy na zéklade
svojho clenstva v organizacii povinni dodrziavat, podporovat’ a uskutoc¢novat zdsady
tykajtice sa zakladnych prav, ktoré st predmetom tychto dohdd.“!® Napriek tomu porusenie
znamena iba stav odporujici medzinarodnému pravu, s ktorym pravo WTO nespdaja ziadne
obchodno-pravne sankcie.

Naproti tomu NAFTA Labor Side Agreement upusSta od stanovovania minimalnych
Standardov. Stanovuje povinnost, aby normy existujuce v zmluvnych S$tatoch boli
v definovanych oblastiach skutoéne presadzované.'!. V oblasti ochrany pri praci, detske;

prace a minimalnej mzdy, ktoré sa povazuji za mimoriadne ddlezité, mdze porusenie tejto

5CL 141 ods. 1 a ¢l. 142 EGV.

¢ Dohoda ¢&. 87 o slobode zdruZovania a ochrane zdruZzovacieho prava z . 1948 a dohoda &. 98 o aplikacii zasad
zdruzovacieho prava a prava na kolektivne vyjednavanie z r. 1949.

7 Dohoda ¢. 29 o nutenej alebo povinnej praci z r. 1930 a dohoda ¢. 105 o zruSeni nitenej prace z r. 1957.

8 Dohoda €. 138 o minimalnom veku pre pristup k zamestnaniu z r. 1973 a dohoda ¢. 182 o zékaze a okamzitych
opatreniach na odstranenie najhorsich foriem detskej prace z r. 1999.

° Dohoda ¢. 100 o rovnakej mzde pre muzov a Zeny za rovnako hodnotnu pracu zr. 1951 a dohoda ¢. 111 o
diskriminacii v zamestnani a povolani z r. 1958.

10C. 2 7. odovodnenia vyhlasenia.

11 C1. 3 dohody NAFTA Labor Side Agreement (NAALC); Hepple, Labour Laws and Global Trade, 2005, str.
116 a nasl.; Kaufmann, Globalisation and Labour Rights, 2007, str. 192 a nasl.
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povinnosti viest' k sankciam podl'a obchodného prava'?. Novsia dohoda USA pozna nielen
sankcie pri nedodrziavani miestneho prava, ale odmeiiuje navyse dodrziavanie rozhodujucich
3.
b

ustanoveni zvySenymi dovoznymi kvétami'’; do monitorovania sa zapéajaji miestne

odbory'*,

¢) Hodnotenie potenciialu medzinarodného pracovného prava

Medzinarodné pracovné pravo nerozsiruje pracovné pravo s vysokou uroviiou ochrany
v krajinach s vysokou uroviiou miezd na $taty, v ktorych maju firmy sidlo. Od poziadaviek
teoretického modelu sa sotva mozno vzdialit' d’alej: v pripade modelu NAFTA Labor Side
Agreement dopiiia uz nejedného narodného zékonodarcu, aby vytvoril jednotné minimalne
pravidla. Skor je nastrojom na presadzovanie uplatiiovania noriem pracovného prava tam,
kde by z dovodu svojho donucujuceho charakteru museli tak &i tak platit. Uroveti miestneho
prava je pre spolo¢nosti navyse dostatoénym stimulom na to, aby tam usadili hospodarsku
¢innost’. Nakladova konkurencia medzi krajinou s vysokou a nizkou turoviiou miezd sa
znizuje iba natol’ko, aby sa v krajine s nizkou uroviiou miezd nebolo mozné dostat’ po troven
platného miestneho prava.

Triezvy pohlad na zadkladné pracovné normy IAO sa svojim pristupom v oblasti
I'udskych prav zahmlieva. Ak sa vSak pozrieme presnejSie, napadne nds: Dolezitd a ndkladna
oblast’ ochrany pri praci, ktorej Giprava by bola na medzindrodnej Grovni vzdy predstavite'na
ana urovni IAO dokonca existuje'”, sa celkovo vylu¢uje. Pomimo zostava aj hlavny
nakladovy faktor v konkurencii nékladov na pracu, mzdovych avedlajsich mzdovych
nakladov. Mzdu nemozno na urovni medzinarodného prava bezprostredne ovplyvnit.
Minimélna mzda, ktorej vysSka je definovand aj podl'a medzinirodného prava, je vec
nemozna.

Podla oboch modelov medzindrodné pracovné pravo nemdze neutralizovat
konkurenciu ndkladov na pracu v rozsahu, ktory by bol z hl'adiska tychto Statov kratkodobo
alebo dlhodobo uspokojivy; ani strata zdvdzného UCinku vnutroStatneho prava Statov s

vysokymi mzdami nemdZze byt tymto spdsobom kompenzovana.

12 Kaufmann (Fn. 11), str. 191 a nasl

13 ohl'adom USA vid’ iba Hepple (Fn. 11), str. 91 a nasl.

14 K U.S.-Cambodia Textile Agreement, siche Wells, Comparative Labor Law & Policy Journal 2006, Vol. 27,
357, 363 a nasl.; Kolben, Harvard International Law Journal 2007, Vol. 48, 203, 235 a nasl.

15 Krebber (Fn. 2), str. 215 s Fn. 151.
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2. Europske pracovné pravo

Europske pravo z vicsej Casti normalizovalo prdvom na ochranu pri praci dolezity
faktor'¢. V ostatnych pripadoch neprijalo myslienku harmonizacie ndkladovych faktorov
pracovného prava, ale namiesto toho postavilo do popredia koncepciu jednotného vnutorného
trhu. Konkurencia nékladov, ktoru prindsaji zakladné slobody, sa drzi v plnej sile; jedinou
brzdou je smernica o vysielani'’, ktora vSak riesi len velmi obmedzenu ¢ast’ problému. Pre
negativne postihnutych pracovnikov zostdva Eurdpsky fond na prisposobenie sa
globalizacii'®.

Nakoniec je preto eurdpske pracovné pravo d’alsSim odrazom obmedzenosti predstavy,
7e stratu zavdzného U¢inku vnltroStatneho prava mozno nahradit’ vytvorenim nadndrodného
prava: Voci nadnarodnému pravu samotnému vladne v tizkom ttvare, akym je EU, velka
nedovera. Navyse vidno, Ze najdolezitej$i nakladovy faktor, teda vyska miezd - opit’ v takom
tizkom utvare, akym je EU - zavisi do uréitej miery od aktualnych $tatnych podmienok, takze
mzda v EU podl'a &l. 137 ods. 5 EGV zostava vyhradena kompetencii ¢lenskych $tatov.

Co sa viak nezvladne na trovni EU, moZe sa eite menej podarit’ na $irsej regionalnej

a eSte globalnejSej trovni.

C. Nestatne iniciativy
I. Prehlad

Potencial nadndrodného pracovného prava nie je vycCerpany, nevedie vSak ani
priblizne k neutralizacii najdolezitejSich nakladovych faktorov pozadovanych v teoretickom
modeli. Okrem nadnarodnych vladnych pristupov sa vyvinuli mimovladne iniciativy s tym,
7ze po odstatneni narodnych ekonomik na svetové hospodérstvo by nasledovalo globalne
odstatnené pracovné pravo.'”. Napriek tomu, ze mozu mat dodatoCne scasti Uplne iné
funkcie, ide o cezhrani¢né kolektivne zmluvy, kolektivnymi dohodami zriadené dobrovol'né
medzinarodné zastipenia zamestnancov, tzv. medzindrodné ramcové dohody, vytvorenie

cezhraniénych zastreSujucich odborovych zvédzov alebo zamestnavatel'skych zdruzeni, iné

16 Vid’ smernica 89/391/EHS Rady z 12. 6. 1989 o vykonavani opatreni na zlepSenie bezpenosti a ochrany
zdravia pracovnikov pri praci, Uradny vestnik ES 1989 L 183/1; Wank/Borgmann, Deutsches und europiisches
Arbeitsschutzrecht, 1992, str. 87 a nasl.

17 Smernica 96/71/ES Europskeho parlamentu a Rady zo 16. 12. 1996 o vysielani pracovnikov v ramci
poskytovania sluzieb, Uradny vestnik ES EG 1997 L 18/1. K poru$ovaniu systému Krebber, Zeitschrift fiir
Europdisches Privatrecht (ZEuP) 2001, 358, 377.

18 Nariadenie (ES) ¢. 1927/2006 Eurépskeho parlamentu a Rady z 20. 12. 2006 k zriadeniu Eurépskeho fondu na
prispdsobenie sa globalizacii, Uradny vestnik ES 2006 L 406/1.

19 Vid’ aj prehl'ad u Dillera, International Labour Review 1999, Vol. 138, 99 a nasl.
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formy cezhrani¢nej odborovej prace, cezhrani¢ntl fiziu odborov tzv. social labelling a etické

smernice.

I1. Formy vyskytu
1. Cezhranicné kolektivne zmluvy

Inak ako zakony jednotlivych Statov, ktoré su na zéklade hranic $tatnej moci zamerané
na teritorium §tatu, ktory ich vydava®’, by mohli strany kolektivnej zmluvy v kolektivnych
zmluvach zasadne dohodnut’ cezhrani¢né pracovné podmienky. Pokial’ sa strany kolektivnej
zmluvy k tomuto kroku rozhodnt, mohli by radu tykajicu sa vytvorenia a moznosti hl'adat’
v literatire, ktorda moze byt sotva prehladnejSia. V praxi sa vSak stanovenie pracovnych
podmienok v cezhrani¢nych dohodach o kolektivnom vyjednavani doteraz preukazalo len vo
vynimoé&nych pripadoch?!. Ak dokladnejsie preskimate prislu$nu literataru, najde sa vela
toho, ¢o sa uvadza ako prakticky priklad, aj ako plan moznych situacii>. Ako mozno vidiet’,
najdolezitejSou praktickou aplikaciou je namorné lodnéa doprava s jej kolektivnymi zmluvami
uzavretymi za ucasti Medzinarodnej federdcie pracovnikov v doprave (International
Transport Workers Federation - ITF)*,

Ked tak kolektivha zmluva zostala narodnym nastrojom na uréenie pracovnych
podmienok, buda kolektivne zmluvy s odliSnym obsahom pouzité v praxi v suvislosti, ktora

tu budi nas zaujem.

2. Zastipenie zamestnancov v medzinarodne ¢innej spolo¢nosti
a) Vychodisko

V medzinarodne ¢innej spolo¢nosti sa na jednej strane na zaklade kolektivnych dohdd
zriad'uje zo zakona nepredpisané zastiipenie pracovnikov. Suvislost’ tejto problematiky
vyplyva nepriamo ztoho, Ze liberalizdcia svetovej ekonomiky vyzaduje nadndrodnu
Struktaru spolocnosti a ze kl'ucovy predpoklad nedostatku pravneho ramca pre Struktury
spolocnosti je castejSie splneny: Cezhrani¢nd Struktura zastipenia zamestnancov nemdze

stanovit’ vnutro§tatny zakon. Nadnirodny pravny ramec existuje iba pre EU*. Ked este

20K extrateritorialite vid’ Fn. 3.

21 Gollbach/Schulten, WSI-Mitteilungen 1999, 456, 457 a nasl.

22 Napr. ten od Diublera, v: ten isty (vydavatel), TVG, 2. vydanie 2006, Uvod Rn. 664 sodkazom na
Loéwisch/Rieble, v: Miinchener Handbuch fiir Arbeitsrecht (MiinchHdbArbR), 2. vydanie 2000, § 254 Rn. 16
uvedena kolektivna zmluva pre euroregion Juzné Badensko a Alsasko.

2 Namiesto mnohych Daubler (Fn. 22), Uvod Rn. 665.

24 Smernica 94/45/ES Rady z 22. 9. 1994 o zriadeni Eurdpskej podnikovej rady alebo o zavedeni postupu
informovania a konzultovania so zamestnancami v podnikoch a podnikovych skupindch operujticich na trovni
spolo¢enstva, Uradny vestnik ES 1994 L 254/64.
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nebol vytvoreny, boli na zaklade kolektivnej dohody vytvorené dobrovolné Struktary

zastupenia zamestnancov>>.

b) Prax

Ziskavanie informacii o pripadoch praktickej aplikacie nie je jednoduché. Literatara sa
zameriava aj v tejto stuvislosti vdcSinou na myslitelné konsteldcie a nahromadené pravne
otazky®. Ak sa uvadzaji priklady spolo¢nosti, ktoré skuto¢ne zriadili prisluiné zastpenia
zamestnancov, uskutoéni sa to vicsinou bez uvedenia hodnej konkretizacie?’ alebo iba
s uréitou $pecifikaciou skutoénej Gipravy?®. Vynimkou je pracovny dokument nadacie Hans-
Bockler, ktory uvadza nasledujuce relevantné dohody, ktoré st zakladom dalSich:
Volkswagen, SKF a Danone.

Tieto tri dohody upravuju organizaéné otazky, vo velmi rozdielnej hibke foriem a tém
sucinnosti a v jednom pripade aj postavenie ¢lenov dohodnutého zastupitel'ského organu.
Strany dohody su: V pripade VW koncernové vedenie Volkswagen a svetova koncernova
podnikova rada Volkswagen, hoci tito bola vytvorend na ziklade dohody; SKF a
International Metalworkers’ Federation (IMF) World SKF Council, ktory sa nezda byt
identicky s vytvorenym celosvetovym zastipenim; skupina Danone a Medzinarodna unia
odborov pracovnikov v potravinarstve, pol'nohospodarstve, v odvetvi hotelov, reStauracii,
kaviarni a lahddok (IUL).

Ani sa vyslovne nediskutuje o pracovnych podmienkach v podnikoch v krajindch s
nizkymi mzdami, ani neexistuje iny priamy odkaz na minimélne pracovné normy. Vo VW
a Danone by sa mohla problematika pracovnopravnych minimalnych Standardov v zasade

zhrntit’ pod vSeobecné znenie v ustanoveniach o témach sucinnosti.

¢) Hodnotenie

Hoci by sa prislusné =zastupenia zamestnancov mohli venovat dodrziavaniu
zakladnych pracovnopravnych noriem v podnikoch jednotlivych sidiel, nebola tato
myslienka v praxi, pokial’ vidno, zachytend. Vo vysledku predstavuju institucionalizovany
pokus, ktorého moznosti ohl'adom problematiky, o ktort sa zaujimame, neboli vyuzité. Toto

zistenie vSak neprekvapuje, ked’ si objasnime zalezitosti stojace za dohodou ,,svetovej

25 K ¢&islam, ktoré boli ziskané v stvislosti s ¢l. 13 smernice 94/45/EE, vid’ Birk, v: MiinchHdbArbR, § 19 Rn.
457. Porovnaj aj Deinert, Der Europdische Kollektivvertrag, 1999, str. 76 a nasl.

26 Najma Seifert, Zeitschrift fiir auslindisches und internationales Arbeits- und Sozialrecht (ZIAS) 2006, 205 a
nasl.

27 Porovnaj napr. Miiller/Platzer/Riib, WSI-Mitteilungen 2006, 5, 7 a nasl.

28 Klebe/Roth, Arbeitsrecht im Betrieb (AiB) 2000, 749, 751 a nasl.
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podnikove] rady*: Cezhrani¢ne Struktirované podniky sa skladaju zo samostatnych
spolo¢nosti, ktoré su typicky spojené pod strechou koncernovej matky. Takato Struktira
vedie po prvé k tomu, ze podnikové zastupenia zamestnancov nemdzu dosiahnut’ nositel'a
rozhodnuti. NavySe existuji napriek spolocensko-pravnej subjektivite koncernovych
spolo¢nosti zaujmy celého koncernu.

Medzinarodné zastipenie zamestnancov ma vyrovnat’ stratu zavéznosti vnutroStatneho
zakonodarcu iba pre uvedeny uzko vymedzeny Ciastkovy aspekt. Pokial’ ide o ciel’ zlepSenia
pracovnych podmienok na miestach s nizkymi mzdami prostrednictvom kolektivnej zmluvy,

v sucasnosti sa v praxi zaviedol d’al§i nastroj, takzvana medzinarodna ramcova dohoda.

3. Tzv. medzinarodné ramcové dohody

Uz dlhsi ¢as a najmi pred rozhodujucim krokom k prehibeniu svetového obchodu na
zaciatku 90. rokov sa na roznych nadndrodnych trovniach uskutoc¢nili pokusy podriadit’
vyskyt nadndrodnych spolo¢nosti v cudzich statoch urcitym pravidlam. Uved'me priklady,
kazdy s povinnostami tykajicimi sa problémov, ktoré su tu predmetom ndsho zdujmu:

- Navrh ,,United Nations Code of Conduct on Transnational Corporations®, ktory sa

obmedzuje na ustanovenie komplexného zikazu diskriminacie a blizSie

neSpecifikovani povinnost’ reSpektovat’ l'udské prava.

- Subkomisou ,,Sub-Commission on the Promotion and Protection of Human Rights*

v r. 2003 prijaté ,,UN Norms on the Responsibilities of Transnational Corporations and

Other Business Enterprises with Regard to Human Rights®, ktoré sa tematicky tykaju

zékazu diskriminacie, nutenej prace, detskej prace, ochrany pri praci, adekvatnej mzdy

a slobody zmliv o zdruZovani a kolektivnych zmluvach?’.

- ,,Guidelines for Multinational Enterprises® OECD so slobodou zdruzovania

a kolektivneho vyjednavania, k tomu detskd praca anutena praca a ochrana prace

a minimum sucinnostnych prav pre pracovnikov.

- Skorsi kodex spravania ES pre spolo€nosti ¢inné v Juznej Afrike sa kone¢ne zameral

na otazky rasovej diskrimindcie a zlepSenie situdcie ¢iernych pracovnikov.

Tieto subory pravidiel spaja to, Ze sa zameriavaju na to, aby cezhrani¢ne ¢inny podnik
plnil povinnosti*’. Tato myslienka bola prijatd tromi stranami: Na jednej strane si spolo¢nosti
samy mozu ulozit' zodpovedajiice povinnosti. Na druhej strane si mozno predstavit, Ze

neodborové mimovladne organizacie vyvijaji zodpovedajuci tlak na spolo¢nosti. Obidvoje

2K tymto namiesto mnohych Kaufmann (Fn. 11), str. 162a nasl.
30 Verge/Dufour, Relations Industrielles/Industrial Relations 57 (2002), 12, 18 a nasl.
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treba preskiimat’ neskor. Ak je to strana zamestnancov prostrednictvom odborovych zvézov,
nadnarodnych zastreSujuicich organizicii alebo dokonca eurdpskych zamestnaneckych rad,
ktora stanovuje zodpovedajucu povinnost v dohode so firmou, je tretou moznostou podla

bezného jazykového uzu medzinarodna ramcova dohoda.

Zaver

Na rozdiel od medzinarodnych zastiipeni zamestnancov je ramcova dohoda nastrojom
vytvorenym v praxi, ktory sa cielene zaoberd sttazou o sidlo vytvorenou liberalizaciou
svetového obchodu. Z obsahového hladiska sa opiera na jednej strane o pracovné
medzinarodné pravo: Ramcova dohoda definuje svoje vlastné normy s pevnym zakotvenim
zékladnych pracovnych noriem IAO®! vo filozofii l'udskych prav. Slovami ICFTU v jej
vysvetleni modelovej rdmcovej dohody, ktori vypracovala: Ramcova dohoda je ,,aimed at
limiting the worst forms of abuse and exploitation caused by the international competition to
attract investment. Governments increasingly are failing to observe either in law or practice
basic internationally-recognised standards with respect to working conditions and the rights
of workers.*

Na druhej strane maju ramcové dohody zvycajne druhu ¢ast’ obsahu, v ktorej idi nad
ramec katalogu IAO a dopifiaju ho najméd v oblasti ochrany zdravia, pracovného Gasu a
odmeriovania. V tejto oblasti vS§ak dochddza k systémovej zmene: Meradlom sa potom stava
- ako v pripade NAFTA Labor Side Agreement — pravo daného sidla.

Ramcova dohoda tak kombinuje oba modely medzinarodného pracovného prava a je
zalozena na koncepte, ktory tiez charakterizuje in¢ sukromné iniciativy. Na zaciatku nie je
preto poziadavka previest pracovné pravo krajin s vysokymi mzdami na miesta v krajinach
s nizkymi mzdami. Proti urcitému posilneniu, ktoré mozno vidiet v kombinacii oboch
pristupov podl'a medzinarodného prava, stoji vyrazné oslabenie v porovnani s rieSenim podla
medzinarodného préva: Adresatom medzinarodného prava je Stat, ktory je povinny zaviest’
zodpovedajuce minimdlne normy vo vSeobecnosti. Na rozdiel od toho sa rdmcova dohoda
zameriava len na obmedzeny segment hospodarstva v krajinach s nizkymi mzdami tym, Ze
oslovuje iba jednotlivych zamestnavatelov. Aj ked vel'ké spolocnosti su este stale zvlast
viditelnymi hra¢mi, svetovy obchod uz na nich nie je nijako obmedzeny. Aky uzky je
skuto¢ne osloveny vyrez v praxi, ozrejmuje nizky pocet rdimcovych dohdd. Rdmcova dohoda

je tak eSte menej ako medzinarodné pracovné pravo prostriedkom prenosu pracovnych

31 Hammer, Transfer 2005, 511, 518 a nasl.
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podmienok do krajin s nizkymi mzdami, ktoré sa podmienkam v krajinach s vysokymi

mzdami priblizuju.
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A NEW HARMONISED DIGITAL TAX FOR THE EU-MEMBER
STATES?

SPECIFIC TAXATION ON THE DIGITAL ECONOMY
Patrick M. Rogozenski!

Abstract

Current tax rules have not been applied to those globally or online designed digital companies with little or no
physical presence. Therefore, the European Commission made the proposal for a new directive for a specific
taxation on the digital economy. The digital tax intents to make taxation “fair” and effective again. But there is a
significant danger, that the new digital tax can inhibit the digital development in the EU. Furthermore, the

digital tax is a breach of standard law and can provoke counter-actions.

Keywords

EU, digital tax/ taxation, procyclical effect, counter-actions

Introduction

Digital companies are blamed for a blatant injustice - namely the vast gap between the
riches that they accumulate by using our personal data or our infrastructure, and the taxes that
they pay in return.” The recent boom in digital companies such as social media companies,
cooperation platforms and online content providers has contributed significantly to economic
growth in the EU. However, the current tax rules have not been applied to those globally or
online designed companies with little or no physical presence.

The location has radically changed: Nine of the twenty market capitalization leading
companies are now digital companies compared to just one in twenty companies ten years

ago. The challenge now is to make the most of this development, and at the same time to

ensure that digital businesses pay their fair share of taxes.’

Otherwise, there is a real risk to Member States' public revenue: the average effective

tax rate of digital companies is currently only half as high as for traditional.

! Associate Lawyer of ROGOZENSKI & HAGEMEIER, Lawyers, Hamburg, Germany, studied in Hamburg and
Johannesburg (South Africa), graduated at the University of Hamburg, post-graduated student at Matej-Bel-
University, Faculty of Law, Banska Bystrica

2 Le Meire in Welt-Online, 23.10.2018

3 Mussler in FAZ Online, 21.03.2018
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The proposals presented today are a response to the Member States' search sustainable

and long-term solutions to ensure fair and effective taxation of online activities that EU

leaders urged in October 2017.4

In the Treaty on the Functioning of the European Union only five articles focus on
taxation:

Art. 110 Prohibition of discrimination and protection

Art. 111 Prohibition of privileging

Art. 112 Prohibition of compensation

Art. 113 Harmonisation of indirect taxes

Art. 114 Harmonisation of law in the EU-common market

In result we can see easily, that - except from the harmonised’ sales tax - still the

individual tax laws of the individual Member States remain to their sovereign national law.5

There are no origin EU-taxes’ and there is no space yet for a “European” digital tax.

The solution of the commission is a directive to force the EU-member states to install
a new EU-harmonised national digital tax. The legal basis for the digital tax is Article 113
TFEU®, which authorises extensive to harmonise any kind of indirect taxes and measurements
of same kind.® The Commission declares, that the DST is according to the principles of
subsidiarity and proportionality in the EU.'% The European Council is responsible for the
adoption of harmonised rules. He decides on a proposal from the Commission with the

principle of unanimity. The parliament has only a right of consultation.!!

The thesis in the background therefore is, that no Member State can succeed here

alone, because the big digital companies use the differences of the Member States to their

* European Council meeting (19 October 2017) — Conclusions (doc. EUCO 14/17)

3 See defintion for full harmonisation: Mittwoch, Vollharmonisierung und Europdisches Privatrecht, p. 29 f.

¢ Weber-Grellet, Umsatzsteuerrecht, § 11, Margin number 3

7 Weber-Grellet, Umsatzsteuerrecht, § 11, Margin number 3

8 European Commission: ,,Proposal for digital taxation, explanatory memorandum, 2. legal basis, subsidiarity
and proportionality*

9 Streinz-Kamann, AEUV, Art. 113, Margin number 3

10 European Commission: ,,Proposal for digital taxation, explanatory memorandum, 2. legal basis, subsidiarity
and proportionality*: ,, The proposal is consistent with the principle of subsidiarity as set out in Article 5(3) of the
Treaty on European Union (TEU)* ... ,,The preferred option is consistent with the principle of proportionality,
that is, it does not go beyond what is necessary to meet the objectives of the Treaties, in particular the smooth
functioning of the Single Market.*

! Streinz-Kamann, AEUV, Art. 113, Margin number 10
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advantage by playing off one country against the other. Thus, following that thesis, the

European Union is the first and only unit that can remedy the situation to restore tax justice.

Core

A. Initial Situation

The companies of the digital economy are accused of eliminating largely any taxing of
their income by a suitable choice of location. The European Commission quantifies the
effective burden of earnings of digital companies to 9.5% compared to about 23% for
companies outside the digital sector. As a long-term policy goal a single corporate tax is
sought on all sectors whose incomes arise the eligible countries are distributed according to a
predetermined key.!'?

Because such a long-term solution is not feasible until further notice, the EU is
planning an additional sales tax on certain sales of digital companies, following the European
Commission: ,,Proposal for a council directive on a common system of a digital services tax
on revenues resulting from the provision of certain digital services from March 21st 2018.

After the current proposal from March 2018, the European Commission intends to
impose a new digital services tax ('DST') on the revenues resulting from the provision of

certain digital services'® of 3% sales'* through the sale of user data, the placement of online

advertising and the provision of online marketplaces.'

The tax should apply to companies that have a total turnover of EUR 750 million

worldwide and a digital turnover of EUR 50 million in the EU exceed.!®

12 Kapern in Deutschlandfunk Online, 21.03.2018

13 Article 1 Subject matter:

This Directive establishes the common system of a digital services tax ('DST') on the revenues resulting from the
provision of certain digital services.

14 Article 8 Rate:

The DST rate shall be 3%.

15 Article 3 Taxable revenues:

The revenues resulting from the provision of each of the following services by an entity shall qualify as 'taxable
revenues' for the purposes of this Directive:

(a) the placing on a digital interface of advertising targeted at users of that interface;

(b) the making available to users of a multi-sided digital interface which allows users to find other users
and to interact with them, and which may also facilitate the provision of underlying supplies of goods or services
directly between users;

(c) the transmission of data collected about users and generated from users' activities on digital interfaces.

16 Article 4 Taxable person:

'"Taxable person', with respect to a tax period, shall mean an entity meeting both of the following conditions:

(a) the total amount of worldwide revenues reported by the entity for the relevant financial year exceeds
EUR 750 million;
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Brand new is the idea for the place of taxation: According to proposal Art. 5 DST a

user shall be deemed to be located in a Member State in a tax period if:

“(a) in the case of a service falling within Article 3(1)(a)!’, the advertising in
question appears on the user's device at a time when the device is being used in that Member
State in that tax period to access a digital interface;

(b) if the service involves a multi-sided digital interface that facilitates the
provision of underlying supplies of goods or services directly between users, the user uses a
device in that Member State in that tax period to access the digital interface and concludes an

underlying transaction on that interface in that tax period”

Difference to VAT and refund of taxes

The planned new digital tax is in contrast to the general sales tax (VAT) a gross sales
tax. Credit or refund of taxes advance payments are not planned. The European Commission
proposes to limit the double taxation. It shall be deducted from the corporate tax paid in an
EU member state country. But such a possibility should normally exist, even if that company
has its tax domicile outside the EU. However, still it is uncertain, in which countries and by

what shares deducts can be made. Still the affected companies will withdraw from high-tax

countries.'®

B. Reasons of the EC for justifying the specific taxation on the digital economy
Firstly, the introduction of a digital tax is intended to prevent a fragmentation of the

common EU internal market by unilateral (national) digital taxation law of Member States

(like Italy)."”

Secondly, a digital tax should prevent tax avoidance practices on the part of companies
in the digital economy.?’ Domestic companies contribute to the financing of domestic
infrastructure while internationally active digital enterprises do not do this (appropriately), as

for example in the Amazon's competition against local booksellers.

(b) the total amount of taxable revenues obtained by the entity within the Union during the relevant
financial year exceeds EUR 50 million.

17 See footnote above Article 3

18 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 11

19 European Commission: Proposal for digital taxation, explanatory memorandum, 1.  Context of the proposal;
Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft®, p. 3

20 European Commission: Proposal for digital taxation, explanatory memorandum, 1.  Context of the proposal:
Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft™, p. 3
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Thirdly, a digital tax offsets competitive advantages for large digital companies

against classical non-digital companies (in high tax countries) of the EU.!

Fourthly, it shall be ensured by a digital tax, that the place of taxation and the place of

value creation match. The European Commission argues that the business taxation generally

applies to the principle that income should be taxed there where value creation takes place.?

C. Counter-arguments

a) The basic numbers of the Commission are questionable

The basic numbers of the Commission concerning the digital tax are questionable,
because they are grounded on hypothetical - not measured - tax payments by digital
companies compared to other traditional companies. The measurement of the Commission is
based on the model EATR (effective average tax rate) which is according to the method of
Devereux and Griffith (2003).23 This model works on a hypothetical investment project with a
given pre-tax return and a given structure of capital goods. This model has specific results, if
there are deviations between the tax depreciation and the economic depreciation: If the tax
depreciation period is shorter than the economic life of a capital asset, then the effective
average tax rate lower: As for machinery and buildings in most control systems, longer
depreciation periods apply compared to intangible, self-created assets, for which the
immediate depreciation usually applies, the effective load is larger in conventional business
models.?

Also, in the calculation model EATR it is believed, that digital business models are

more dependent on tax benefit for research funding.?’
In result and based on its own calculation, the European Commission tries to foil
national tax policy, which favours capital goods for tax purposes (which are widely used in

the digital economy) and introduces therefore a completely new tax which to compensate the

21 European Commission: Proposal for digital taxation, explanatory memorandum, 1. Context of the proposal
Fuest/ ifo-Studie: ,,.Die Besteuerung der Digitalwirtschaft™, p. 3

22 European Commission: Proposal for digital taxation, explanatory memorandum, 1.  Context of the proposal
Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft®, p. 7

2 Devereux/ Griffith: “Evaluating Tax Policy for Location Decisions”, International Tax and Public Finance, pp
107-126

24 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 4

25 Devereux/ Griffith: “Evaluating Tax Policy for Location Decisions”, International Tax and Public Finance, pp
107-126
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tax policy of the Member States.2® But it was the will of the founders of the EU, that national
tax policy (except for indirect taxes) remains to the member States for best Member state
competition (see introduction). In so far, the EU behaves like a senior teacher against
pervicacious or pertinacious disciple.

a) Realistic numbers

For a realistic calculation of the tax burden of digital companies only those companies
shall be chosen, which would be affected by the digital tax (only those companies that have a
total turnover of at least € 750 million worldwide etc.) The calculation than shall run with
their real measured turnover and income before tax. The result of this calculation shows actual
tax payments appear much less dramatic than in the numbers of European Commission. The
average total tax burden for digital businesses here is just 5.8 percentage points below the
non-digital tax burden companies. Such a small difference might be not worth to install a

completely new tax.

2. Criterion of place of value creation has no value

Firstly, the amount of value creation is hardly determinable when it comes to the users
use of digital interfaces. Secondly, taxation rights between countries are not fully harmonized,
especially not outside the EU. For example, if producers and consumers of goods are residents

in different countries, the criterion of place of value creation helps not further: Apparently,

there is neither without producers nor without consumers value added.?’

As an international accepted and valid rule, companies (like human beings) pay
income tax only where they have their seat (where they live) or where they have a branch
(place of business). For digital stores with a delivery of non-physical goods is such physical
presence is often not required, so there is no income tax in the destination country. But this is
in principle unproblematic, because even at conventional exporting companies they sell their

traditional goods in other countries without being physically present and no income tax claim

arises today in the sales country.?8

26 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 5
27 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. IV
28 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft“, p. 7, 8
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3. Digital tax can inhibit digital development and worse private data privacy

The digital tax leads to a significant tax burden on the digital economy, which can
significantly inhibit digital development within the EU.?’

In addition, to collect all needed data for the proposed taxation it will worse the data
privacy by far. Data privacy in the proposal of the Commission is concerned in Article 6

Chargeability:

“DST shall be chargeable in a Member State on the proportion of taxable revenues
obtained by a taxable person in a tax period that is treated under Article 5 as obtained in that
Member State.

For the purposes of this Article, the Member State where a user's device is used shall
be determined by reference to the Internet Protocol (IP) address of the device or, if more

accurate, any other method of geolocation. (Art. 5/ 5.)”

Because, for example, all private exchange of the users plus their advertising watching
must be saved for a certain time to measure the tax. These data in a wrongful hand, can cause

big troubles.

4. Regressive and procyclical effect
It is problematic that the proposal for the DST is based only on the turnover and not, as usual
on the proﬁt.30 In result DST also has a regressive and procyclical effect, means in terms of

their economic impact, the digital tax brings many problems:

a) Companies with high return on sales will be taxed lower
The digital tax is an income-independent tax, taxed thus independent of the profit margin. It
follows that companies with high return on sales - measured by profit - will be taxed lower in
percentage terms than those with low returns. The tax so benefits companies with strong
market power and established business models opposite to entering companies. In result:

companies with high return on sales - measured by profit - will be taxed lower in percentage

terms than those with low returns.>!

2 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft*, p. 31
30 Goring-Eckhard und Bayaz in FAZ Online, v. 03.12.2018
31 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. IV
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b) Strengthening crisis during downturn
As like other income independent taxes the digital tax will be pro-cyclical, which is especially
problem in crisis: It is strengthening the crisis during the downturn. In times of economic
slowdown, the digital tax can exert a crisis aggravating effect. In times of low profits
companies must dispute this tax from the substance. In the worst case, low profit companies

will be pushed from the market. Especially start-up companies could be affected badly by

this.>?

5. Why payment for exchange of data?

The digital taxation shall be for digital services and exchange for data. For many
digital services consumers provide the digital companies with data and vice versa. But that is
in both direction a return for the received service. Such an exchange could in principle be
subject to sales tax. However, in this case we do not need a special digital control, just an
application on the sales tax on such exchanges. But it should also be remembered that

consumers already often provide their data to sellers in traditional stores. Whether it is

expedient to make a turnover-taxable on exchange transaction is more than questionable.*>

6. Only small benefit
The expected revenue from the digital tax is very moderate. The estimated revenue
would be between 3 and 4 billion, of which around EUR 500 to 800 million will be in

Germany. At best, this would be around 0.1% of the total tax revenues. Recently, the German
finance minister Scholz estimates 600 million EUR.>* The hope that a digital tax would be a

significant generating income proves to be unrealistic.>>

7. Breach of world standard law rules

The new digital tax will be a breach of the rule, that companies pay income tax

exclusively where they have their tax law place.36

For digital stores with a delivery of non-physical goods a physical presence is often

not required, so there is no income tax in the destination country. This is in principle

32 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. IV

33 See Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 12

34 Spiegel Online, v. 05.09.2018: Scholz gibt offenbar Pléne fiir Google-Steuer auf*
35 Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. IV

36 Mussler in FAZ Online, v. 21.03.2018
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unproblematic, because even exporting companies sell their products in other countries

without being physically present and no income tax claim arises in the sales country.

8. New situation with US tax reform.

Of particular importance in the debate is the so far relatively lower effective tax
burden of American digital companies, which have relocated abroad, especially in the
European Union to save taxes. It should be underlined, that the taxes (except sales tax) should
be paid in the US, not in the EU. The current tax reform of the USA not only lowers the
corporate tax rate there, but also restricts opportunities for such profit shifting. The main
instrument for this is, that restrictions apply in the addition rules (under the title GILTI =

Global Intangible Low-Taxed Income), which contain the increase taxable profits in the US

when the return of the business in the low taxation country is unusually high.>’

Following the Tax Cuts and Jobs Act’®, U.S. corporate shareholders of a foreign
business can now deduct any dividends they received, when they compute their corporate
taxable income. This deduction can reduce U.S. tax on foreign profits, but there is mechanism
to deter U.S. corporations from eroding the U.S. tax base by paying tax-deductible expenses
to foreign affiliates then distributing profits tax-free. The deterrent is essentially a new form

of an alternative minimum tax that applies to large multinational corporations and was quickly

given the acronym “BEAT.”*

Although the effectiveness of the reform in the US remains to be seen, one can expect
that this increases the income tax burden of global digital companies clearly. Thus, one of the

main arguments in favour for the introduction of a digital tax in the EU loses in weight.

8. Countermeasures
It is tricky to break the current tax system by a previously unusual, specific tax on

sales markets. If this example finds imitators with the aim of gaining taxes from successful

37 See Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 19

38 https://www.congress.gov/115/bills/hr1/BILLS-115hrlenr.pdf

3 BEAT will apply to corporations that meet two requirements:

$500 million of average annual gross receipts and

a base erosion percentage of at least 3% (2% in the case of banks and securities dealers)
[R6d] & Partner: Base Erosion and Anti-Abuse Tax (“BEAT”)]
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export companies in the target country this would be at the expense of high-export
countries.** Mainly the so called GAFA*! companies are affected. In conclusion critics
understand the intended DST as policy of “Europe first!”*?, which of course will provoke

countermeasures.

Against the background of the current conflict over tariffs between the US and the
European Union it seems likely that the United States will act with counter-measure trade
restrictions. In such a scenario, income losses within the EU can far exceed the fiscal revenue
from the digital tax. That shows an analysis by the Ifo Institute that the introduction of US
tariffs on automobiles in height of 25% leads in Germany to a decline in gross domestic

product of more than 5 billion EUR.? Regarding such counteraction effects, Germany is

therefore special vulnerable, so that the digital tax can prove to be a boomerang.44 So, the

fiscal position of Germany will not be improved, but worsened.

D. Current state of affairs

In September 2018 it looked like the German finance Minister Olaf Scholz of
Germany will not support the DST anymore.* Ireland, Malta and Luxemburg already
announced opposition.*® Denmark and Sweden are sceptic.*’ As shown above, the other
Member States cannot overrule Germany or any other country in this point, because for the
introduction of a new tax in the EU unanimity in the Council is required. In November 2018
Germany and France agreed to a compromise, that firstly the DST will come in the year 2021,
if till that time no global solution will be found, like a global minimum tax for the big digital
companies. France hoped, that could put pressure on the Member States of the OECD.*®
Secondly, according to a new agreed proposal from France and Germany, large companies
would only have to pay a levy on advertising contracs and not on their total income*’, which

would reduce the impact of the DST to a minimum.

40 See Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 32

41 Google, Amazon, Facebook, Apple

4 Mussler in FAZ Online, 21.03.2018

43 See Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 32

4 Spiegel Online, v. 05.09.2018: Scholz gibt offenbar Pléne fiir Google-Steuer auf*
45 Spiegel Online, v. 05.09.2018: Scholz gibt offenbar Pléne fiir Google-Steuer auf*
46 Kapern in Deutschlandfunk Online, 21.03.2018

47 Graf in OONachrichten Online, v. 22.09.2018

48 Berschens/Greive/Hanke/Kroner/Riedel, Handelsblatt v. 05.11.2018

4 Stolton, Samuel in Euroactiv Online, 06.12.2018
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However, France (with the pressure of the recent riots) is planning to go it alone with
the DST, starting from January 1%, 2019. 0 0of course, with that, one of the targets of the EU,
to avoid fragmentation in the EU is counteracted. The week before, the members of the
European Parliament (EP) have also signalled in a vote to support the DST.>! On the other
hand we must face that there will be new elections for the EP on May 23", 20109.

Conclusion

In recent decades, the progressive digitization of the economy has become an
important growth driver for many economies. At the same time, the growing of digital
technologies presents new challenges for the corporate taxation, because it is hard to evaluate
intangible assets in the creation of digital services and the possibilities of cross-border online
trading.

The companies of the digital economy are accused of aggressive tax planning to avoid
taxation of their income to a large extent. In the political and media discussion therefore wins

the question of the "fair" taxation of companies in the digital economy more and more

weight.>?

However, it is questionable if there is really a taxation gap of 13.5% as the
Commission calculates. Considering the actual tax average instead of the hypothetical tax

burden we get a result of only 5.8% difference.

On 21 March 2018, the European Commission presented two directive proposals to
the European Council for a fairer and more efficient taxation of digital economy. According
to these proposed directives, the long-term of operation is extended by the concept of a
"significant digital presence". As an interim solution, the European Commission proposes, as
a substitute, the turnover from the provision of certain digital services. Planned is the
introduction of a tax of 3% on sales in the area of the sale of user data, the switching of online
advertising and the provision of online marketplaces. The tax should be from companies with
a total turnover of at least EUR 750 million worldwide and achieve a digital turnover of at

least EUR 50 million within the European Union.

30 Stolton, Samuel in Euroactiv Online, 19.12.2018
31 Stolton, Samuel in Euroactiv Online, 19.12.2018
52 Mussler in FAZ Online, 21.03.2018
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The explanations and analyses in the previous chapters make it clear that the digital
tax would bring significant problems and negative consequences. The digital tax leads to a
significant tax burden on the digital economy, which can significantly inhibit digital

development within the EU.

The most important argument against the digital tax, however, is based on the fact,
that the countries of origin of the concerned companies, in particular the USA, will interpret
this digital taxation as import-customs. So, the most significant risk to the effects on growth
and fiscal return is in any counter-measures of the US. About half of the digital tax revenue
would be borne by companies that are headquartered in the United States to have. The digital
tax acts as an import duty (ad valorem) against US companies and should also interpreted
accordingly. Appropriate counter-measures could lead to economic losses that far exceed the
fiscal revenue of the digital tax. So, the cost of tightening the trade conflict between the EU
and the US could easily exceed the revenue from the digital tax. If the US responds on the
introduction of digital tax with countermeasures, the fiscal position of Germany and of the
other EU Member States as a whole, will turn much worse. All the more is that so, if other
third countries follow the example of digital taxation and, for their part, introduce specific
taxes on export markets of EU companies. Likewise, it is feared that other countries will be

animated by special taxes to invent new “fantasy” taxes on sales markets, which in turn is at

the expense of high-export countries such as Germany.53

For that reason, instead of inventing a new tax, which should correct distortions of
competition, existing tax rules should be better checked so that unwanted discrimination can
be eliminated. However, it is an open and exciting question, if and how the DST in the EU

will be introduced (or not).

33 q.v. Fuest/ ifo-Studie: ,,Die Besteuerung der Digitalwirtschaft, p. 32
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THE WRITE-DOWN OR CONVERSION OF LIABILITIES IN THE
EUROPEAN UNION AND POLISH REGIME OF BANK RESOLUTION

Pawel Szczesniak!

Abstract

The main scientific objective of this lecture is to present the essence of the mean of write-down or conversion of
liabilities in the European Union and Polish regime of bank resolution. The thesis of this lecture constitutes the
statement that the write-down or conversion of the liabilities is a key mean for the restructuring process of the
bank. The mentioned measure allows to reorganise the bank without spending public funds. The mean of write-

down or conversion of liabilities of bank can be implemented in different variants.

Key words

resolution regime — forced restructuring — bail-in — debt write-down

1. Introduction

The main scientific objective of this lecture is to present the essence of the mean of
write-down or conversion of liabilities in the European Union and Polish regime of bank
resolution. The term means of forced restructuring of banks should be understood as a set of
legal rules which allow to reorganise a bank under the threat of bankruptcy. Forced
restructuring is also referred as special resolution regime?>. Means of forced restructuring
constitute, in fact, an administrative method of affecting banks whose functioning jeopardises
the stability of financial system.

The thesis of this lecture constitutes the statement that the write-down or conversion of
the liabilities is a key mean for the restructuring process of the bank. The mentioned measure

allows to reorganise the bank without spending public funds. Thanks to the means of forced

! Ph.D., Maria Curie Sklodowska University, Faculty of Law and Administration. Lecturer and researcher at
Department of Financial Law Maria Curie-Sklodowska University. Active in the field of financial law with the
following major areas: banking law, recovery and resolution of credit institutions and tax law. E-mail address:
pawel.szczesniak@umecs.pl

2 About special resolutoin regime see: Brierley P., ‘The UK Special Resolution Regime for Failing Banks in an
International Context’, 2009 Financial Stability Paper 5,; Cohen R., Goldstein M., ‘The Case for an Orderly
Resolution Regime for Systemically Important Financial Institutions’, 2009, Pew Financial Reform Task Force,
Briefing Paper, no. 13; Cihak M., Nier E., ‘The Need for Special Resolution Regimes for Financial Institutions -
The Case of the European Union’, 2009, International Monetary Fund Working Paper, 200; Claessens S.,
Herring R.J., Schoenmaker D., Summe K.A., ‘A safer World Financial System. Improving the Resolution of
Systematic Institutions’, 2010, Geneva Reports on the World Economy 12; Cohen T., ‘Orderly Liquidation
Authority. A New Insolvency Regime to Address Systemic Risk’, 2011, Richmond Law Review, vol. 45, no 4;
T. F. Huertas, ‘The Case for Bail-ins’, in Kenadjian P.S. (ed.), The Bank Recovery and Resolution Directive.
Europe’s Solution for "Too Big To Fail"?, Berlin-Boston: De Gruyter, 2013; C. Goodhart, E. Avgouleas,
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restructuring, in particular the write-down or conversion of the liabilities, the responsibility
for the bank losses, including the cost of its forced restructuring, remains with the
shareholders or members of the bank as well as with its creditors, not with the state budget.
The main purpose of the paper is to describe normative construction of the the mean of
write-down or conversion of liabilities. In order to achieve the main purpose, specific
objectives had to be pursued. The main purpose of the work encourages researches on general
principles of means and objectives of forced restructuring of banks. Those issues have an
influence on the decision making associated with the the mean of write-down or conversion of

liabilities of the bank.

2. The legal basis and objectives of forced restructuring of banks

The legal basis for means of forced restructuring of banks in the European Union is
the Directive of the European Parliament and Council 2014/59/UE from the 15% of May 2014
which establishes frameworks for taking corrective action, restructuring and the resolution
regarding credit institutions and investment companies®. The abovementioned directive was
implemented to the Polish legal system under the provisions of the Act from the 10™ of June
2016 on the Bank Guarantee Fund, deposit guarantee scheme and forced restructuring. The
Act entered into force on the 10" of October 2016*. The rules contained in the mentioned Act
provide a legal framework for forced restructuring of banks.

Forced restructuring of banks constitutes an extrajudicial mode which allows to
conduct changes in organisational and capital structures of a bank in a crisis situation in fast
and procedurally simplified manner. Means of forced restructuring can only be used in an
emergency situation. The application of means of forced restructuring may not be permitted in
every case. According to the above mentioned Directive of the European Parliament and
Council 2014/59/UE from the 15th of May 2014, member states shall ensure that resolution
authorities have the necessary powers to apply the resolution tools to banks that meet the
applicable conditions for resolution. The norm inferred from the Article 32 paragraph 1 the
mentioned directive is the legal basis for the conditions for bank resolution. Member States

shall ensure that resolution authorities shall take a resolution action in relation to the bank

3 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing
a framework for the recovery and resolution of credit institutions and investment firms and amending Council
Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC,
2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of the
European Parliament and of the Council Text with EEA relevance (OJ L 173, 12.6.2014, p. 190-34).

4 Act from the 10th of June 2016 on the Bank Guarantee Fund, deposit guarantee scheme and forced
restructuring. The Act entered into force on the 10th of October 2016 (Journal of Laws of the Republic of Poland
2016, item 996).
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only if the resolution authority considers that all of the three conditions are met. Firstly, the
determination that the institution is failing or is likely to fail has been made by the competent
authority. Secondly, having regard to timing and other relevant circumstances, there is no
reasonable prospect that any alternative private sector measures, including measures by an
IPS, or supervisory action, including early intervention measures or the write down or
conversion of relevant capital instruments in accordance with Article 59 paragraph 2 taken in
respect of the institution, would prevent the failure of the institution within a reasonable
timeframe. Thirdly, a resolution action is necessary in the public interest.

In Polish legal system, the Bank Guarantee Fund is obliged to use the means when the
bank is under the threat of bankruptcy and there is no indication that the possible supervisory
actions or a bank’s actions will make it possible to remove the risk of bankruptcy. Means of
forced restructuring constitute a method of protecting common good which is stability of the
financial system and security of public finance. The Bank Guarantee Fund, on the other hand,
protects the public interest using means of forced restructuring of the bank.

When applying the resolution tools and exercising the resolution powers, resolution
authorities shall have regard to the resolution objectives, and choose the tools and powers that
best achieve the objectives that are relevant in the circumstances of the case. The resolution
objectives is indicated in the Article 31 of the Directive of the European Parliament and
Council 2014/59/UE from the 15th of May 2014. The key resolution objectives are protection
public funds by minimising reliance on extraordinary public financial support and avoiding
a significant adverse effect on the financial system, in particular by preventing contagion,
including to market infrastructures, and by maintaining market discipline. According to the
Article 66 of the Act from the 10™ of June 2016 on the Bank Guarantee Fund, deposit
guarantee scheme and forced restructuring, the resolution shall seek to meet the following
objectives:

1) maintain financial stability, in particular through the protection of confidence in the
financial sector and ensure market discipline;
2) limit the involvement of public funds or the likelihood of their exposure to the

financial sector or its individual entities to achieve the objectives referred to in point 1

and 3-5;

3) ensure the ongoing performance of the critical functions carried out by an entity;
4) protect depositors and investors covered by the compensation system;

5) protect funds entrusted to the company by its customers.
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The Bank Guarantee Fund shall pursue the objectives referred to in Article 66 of the
Act from the 10th of June 2016 by three ways. Firstly, The Fund developes plans for the
forced restructuring, including the determination of the minimum level of own funds and
liabilities subject to write down or conversion. Secondly, The Fund is authorised to write
down or conversion of capital instruments. Thirdly, The Fund is obliged to carry out the
forced restructuring of banks. While pursuing the aims of the resolution, the Fund shall seek
to reduce the costs of the forced restructuring. Pursuant to Article 67 paragraph 2 of the
mentioned act, if possible, on considering the objectives of forced restructuring, the Fund
should reduce the loss of undertaking value of an entity towards which the forced

restructuring is carried out.

3. General principles of means of forced restructuring of banks

For the reasons explained above, member states shall ensure that resolution authorities
have the necessary powers to apply the means of forced restructuring to banks that meet the
applicable conditions for resolution. Importantly, the European Union law provides four
means of forced restructuring of banks. The resolution tools should include the sale of the
business or shares of the institution under resolution, the setting up of a bridge institution, the
separation of the performing assets from the impaired or under-performing assets of the
failing institution, and the bail-in of the shareholders and creditors of the failing institution. In
Polish legal system, the legislator provided in Article 110 paragraph 1 of the Act from the
10th of June 2016, a catalogue of measures of forced restructuring of banks’. In the first place,
the rule places the measure of acquisition of a bank through restructuring, in the second, the
measure of the bridge institution, in the third place, the measure of cancellation or conversion
of liabilities, and in the last place, the measure of the separation of property rights.

The first means of forced restructuring is the sale of a bank through restructuring.
Pursuant to the Article 38 paragraph 1 of the Directive of the European Parliament and
Council 2014/59/UE from the 15th of May 2014, the sale of business tool should enable
authorities to effect a sale of the institution or parts of its business to one or more purchasers
without the consent of shareholders. Transfer made pursuant to the Article 38 paragraph

1 shall be made on commercial terms, having regard to the circumstances, and in accordance

5 See: Zwet van der A., ‘Crisis Management Tools in the EU: What Do We Really Need?, DNB Occasional
Studies’, 2011, De Nederlandsche Bank NV; McGuire C. L., ‘Simple Tools to Assist in the Resolution of
Troubled Banks’, 2012, World Bank Policy Note,; J. Binder, ‘Resolution: Concepts, Requirements and Tools’ in
Binder J., Singh D, Bank Resolution: The European Regime, Oxford University Press 2016 (preprint:
http://papers.ssrn.com/sol3/papers.cfm?abstract 1d=249 9613).
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with the Union State aid framework. The measure of acquisition of a bank through forced
restructuring constitutes a special example of economic concentration. It is an economic
concentration of compulsory nature. The resolution authority shall select an acquiring entity
in a manner that ensures openness, transparency, equal treatment of potential acquiring
entities, no conflict of interest, expediency of proceedings and selection of an entity offering
the most favourable terms taking into consideration the resolution objectives in the prevailing
market conditions. According to the Article 174 item 1 of the Act from the 10th of June 2016,
acquisition of a bank through forced restructuring may rely on the takeover of three types of
properties by the acquirer:

1) undertaking of an entity under restructuring;

2) some or all of the property rights or some or all of the liabilities of an entity under

restructuring;

3) rights attached to shares of an entity under restructuring.

The second method of forced restructuring of banks is to set up of the bridge
institution. As an institution which is wholly or partially owned by one or more public
authorities or controlled by the resolution authority, a bridge institution would have as its
main purpose ensuring that essential financial services continue to be provided to the clients
of the failing institution and that essential financial activities continue to be performed.
Setting up the bridge institution constitutes an alternative for the means of the takeover of
a bank in the restructuring process. The bridge institution forms a special operator on the
financial market. In fact, it is a bank of a specific legal status. The institution is created in
order to continue the activity of the bank under restructuring process. The bridge institution
should be operated as a viable going concern and be put back on the market when conditions
are appropriate and within the period laid down in this Directive or wound up if not viable.

The third measure is the asset separation tool. This measure has a special legal nature.
The asset separation tool should enable authorities to transfer assets, rights or liabilities of an
institution under resolution to a separate vehicle. That tool should be used only in conjunction
with other tools to prevent an undue competitive advantage for the failing institution. On the
grounds of the Article 223 of the Act from the 10th of June 2016, property rights may be
separated if:

1) liquidation of property rights could have a material adverse effect on the market
situation, in particular on prices of such property rights;
2) transfer of property rights to an asset management vehicle is necessary for

continuation of operation of an entity under restructuring or a bridge institution or
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3) transfer of property rights to an asset management vehicle will increase revenue from

these rights.

4. The write-down or conversion of the liabilities of the bank

The write-down or conversion of the liabilities of the bank is a key measure for the
restructuring process®. An effective resolution regime should minimise the costs of the
resolution of a failing institution borne by the taxpayers. It should ensure that systemic
institutions can be resolved without jeopardising financial stability.

The use of the means of the write-down or conversion of the liabilities of the bank

constitutes the means of a last resort. Write down or conversion of liabilities with a view to
recapitalising a bank under restructuring shall be admitted if it brings an entity under
restructuring in conformity with requirements of operation defined under other provisions and
there are reasonable indications that following the restructuring, it will attain a long-term
financial stability. As a result, the liabilities, resulting from both equity and from borrowed
capital, are terminated without remuneration. The consequence referred to in the preceding
sentence, is connected with the rule of covering the bank’s losses by shareholders or members
of the bank in the first place. Civil liability of creditors, however, is subsidiary (ancillary).
The mechanism of covering the bank’s losses by its shareholders or members in the first
place, not by the state, then by its creditors, is referred to as so called bail-in or debt write-
down. The mean of to the write-down or conversion of the liabilities can be used
independently or with other means of forced restructuring.

In Polish legal system, the Bank Guarantee Fund may, without the consent of the
owners and creditors of an entity under restructuring:

1) write down or convert liabilities with a view to recapitalising an entity under
restructuring;

2) write down or convert liabilities transferred to a bridge institution with a view to
equipping it with own funds;

3) write down or convert liabilities transferred under an instrument of separation of
property rights;

4) write down liabilities under an instrument of acquisition of an undertaking.

¢ About bail-in mechanism see: Bliesener D. H., ‘Legal Problems of Bail-ins under the EU’s proposed Recovery
and Resolution Directive’ in Kenadjian P.S. (ed.), The Bank Recovery and Resolution Directive. Europe’s
Solution for "Too Big To Fail"?, Berlin-Boston: De Gruyter, 2013, Schillig M., ‘Bank Resolution Regimes in
Europe 11 — Resolution Tools and Powers’, European Business Law Review 2014, vol. 25, no 1, p. 29; Thole C.,
‘Bank Crisis Management and Resolution. Core features of the Bank Recovery and Resolution Directive’, 2014,
Tagungsband LMU Miinchen, p. 14.
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Consequently, the write-down or conversion of the liabilities can be complementary to
other means of forced restructuring. Write down of rights attached to shares and write down
or conversion of liabilities shall be effective towards an entity under restructuring and
concerned owners and creditors, regardless of limits and restrictions on assumption of the
rights attached to shares and on investing funds. Importantly, the Bank Guarantee Fund may
perform write down or conversion of capital instruments under forced restructuring and also
without taking a decision to initiate this process.

According to the Article 209 paragraph 3 of the Act from the 10th of June 2016, write
down and conversion shall proceed in a ceratin order. As first, capital instruments shall be
subject to write down and conversion in accordance with the order laid down in Article 72
paragraph 1 of the above mentioned act. As subsequent, other subordinated liabilities, shall be
subject to write down and conversion, if the amount of write down or conversion of
receivables from capital instruments is less than the required amount of write down or
conversion. As last, other liabilities shall be subject to write down and conversion if the
amount of write down or conversion of aforesaid receivables is less than the required amount
of the write down or conversion.

In this context it should be pointed out that the where a bank under restructuring has
issued financial instruments which provide for a reduction of the liability amount or
conversion of the liability into rights attached to the shares or other items of own funds in the
event related to the financial situation, solvency, capital position or the level of own funds in
the event of write down or conversion of liabilities, the liability shall be written down or
converted as per the terms of issue. According to the Article 205 paragraph 2 of the Act from
the 10th of June 2016, the instruments whose terms of issue provided for their write down or
conversion into capital in the case of deterioration of the situation of an entity shall be subject
to write down or conversion in the first place’. An entity issuing a financial instrument or
incurring a liability which may be subject to write down or conversion is obligated to fulfill
two duties. An entity issuing a financial instrument is required to provide in the terms of issue
or in an agreement for the reservation of possibility to implement the instrument of write
down or conversion of liabilities towards such an instrument or liability in a way in which
enables a purchaser of a financial instrument or a party to a an agreement under which an

entity incurs a liability to familiarise with this reservation. Moreover, this entity is obligated

7 Further see: Cahn A., Kenadjian P.S., ‘Contingent convertible securities: from theory to CRD IV’, Institute for
Law and Finance Working Paper Series 2014, no. 143; Biljanovska B., ‘Aligning Market Discipline and
Financial Stability: A More Gradual Shift from Contingent Convertible Capital to Bail-in Measures’, European
Business Organization Law Review 2016, Vol. 17 Issue 1/2, p. 105-135.
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to obtain the consent of a purchaser of a financial instrument or a party to an agreement under
which an entity incurs a liability to acknowledge the consequences of a decision to apply the
instrument of write down or conversion of liabilities.

Pursuant to the directive of the European Parliament and Council 2014/59/UE from
the 15th of May 2014, it is not appropriate to apply the bail-in tool to claims in so far as they
are secured, collateralised or otherwise guaranteed. However, in order to ensure that the bail-
in tool is effective and achieves its objectives, it is desirable that it can be applied to as wide
a range of the unsecured liabilities of a failing institution as possible. Nevertheless, it is
appropriate to exclude certain kinds of unsecured liability from the scope of application of the
bail-in tool. Therefore in Polish legal system, the liabilities of a bank under restructuring may
be subject to write down or conversion of liabilities, with the exception of liabilities. These
include inter alia liabilities:

1) derived from guaranteed funds;

2) collateralised, including liabilities arising from bonds and liabilities in the form of
financial instruments which are an integral part of the collateralised pool in
accordance with the applicable law in a manner similar to the bonds,

3) due to employees, in particular those arising from the due remuneration and pensions,
with the exception of liabilities or

4) due to tax authorities and liabilities from the social security.

Conclusion

The analysis of the norms inferred from the Directive of the European Parliament and
Council 2014/59/UE and Act from the 10th of June 2016 on the Bank Guarantee Fund,
deposit guarantee scheme and forced restructuring has led to the conclusion that the write-
down or conversion of the liabilities is a key measure for the restructuring process of the
bank.

The mean of write-down or conversion of liabilities of bank can be implemented in
different variants. The write-down or conversion of the liabilities is complementary to other
means of forced restructuring, therein the of acquisition of a bank through restructuring, the
bridge institution tool and the separation of property rights. The resolution authority is
authorised to perform write down or conversion of capital instruments under forced
restructuring and also without taking a decision to initiate this process. The mean of write-
down or conversion of liabilities of bank protects public funds by minimising reliance on

extraordinary public financial support. This consequence is connected with the rule of

155



covering the bank’s losses by shareholders or members of the bank in the first place and by

creditors, but only in limited extent.
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HOW THE GLOBAL ENVIRONMENTAL CONSCIOUSNESS
EXPRESSED IN THE PARIS AGREEMENT ON CLIMATE CHANGE
IMPACTS THE EUROPEAN LEGISLATION ON INVESTMENT FUNDS
REGULATION
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Abstract

In the Paris climate agreement a significant number of countries agreed to undertake ambitious efforts to
combat climate change and adapt to its effects. The agreement requires all parties to put forward their best
efforts to limit the global temperature increase. In fulfilment of this obligation the European legislator works on
a bundle of legislative acts inter alia introducing regulation on the investment funds industry to take into account
sustainability as an investment factor. Encouraging investments in sustainable products is a core element in the

strive towards a more sustainable environment.

Key words

sustainability, ESG, investment law, investment regulation, investment funds

Introduction

The Paris Agreement? is an agreement within the United Nations Framework Convention on
Climate Change.®> About 190 nations have signed the agreement and have become part of the
initiative. The agreement aims to strengthen the global response to the threat of climate
change by highlighting strategies for sustainable development. The agreement's long-term
goal is to limit global average temperature increase to 1.5 °C compared to pre-industrial
levels, since this would substantially reduce the risks and effects of climate change.* Further,
the agreement aims to foster climate resilience and mitigation of greenhouse gas emissions,
also considering the directing of finance flows to a pathway consistent with the agreement’s
goals.?

Under the Paris Agreement, each country shall determine, plan, and regularly report on the

contribution it undertakes to mitigate global warming.® The contributions are not binding as a

' Tim A. Kreutzmann, LL.M. (Stellenbosch University), specialist lawyer for German tax law and expert in
German investment law, PhD Student, Faculty of Law, Matej Bel University in Banska Bystrica.

2 United Nations, Paris Agreement, 215 Conference of the Parties of the United Nations Framework Convention
on Climate Change (UNFCCC), 2015.

3 United Nations, Framework Convention on Climate Change, 1992.

4 Paris Agreement, Art. 2 lit. a) .

5 Paris Agreement, Art. 2 lit. b), ¢).

® Paris Agreement, Art. 3.
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matter of international law, as they lack the specificity, normative character, or obligatory
language necessary to create binding norms. Also, no mechanism forces a country to set a
specific target by a specific date, but each target should go beyond previously set targets.’

The concept of sustainability has long been at the heart of the European legislator. Following
the adoption of the Paris Agreement in 2016 and the United Nations 2030 Agenda for
Sustainable Development,® the European Commission has committed to a mission to anchor
sustainability in EU policy. For example, with the European Fund for Strategic Investments
(EFSI) which is managed by the European Investment Bank, the EU provides financial
support to projects through debt financing. By 2020 the EFSI shall mobilize EUR 500 billion
in additional investments in the real economy for funding in several strategic sectors such as
education, healthcare, water, energy, transport and other infrastructure. Further, future-
oriented initiatives, such as renewable energy, circular economy and climate mitigation and

adaptation shall be promoted.’

The term sustainability

The concept of sustainability in general terms features a lasting effect over a longer period of
time. With regard to the use of resources, this results in the ecological principle that no more
resources may be used than by regeneration will be available again in the future. On the basis
of this understanding, the presumed long-term nature of an action deemed sustainable seems
to be only a criterion with limited sharpness, but because of its general approach it
encompasses a multitude of conceivable fields of action, far beyond purely ecological
considerations.

In the context of entrepreneurship sustainability issues might already be included in the term
of so called "corporate social responsibility". The effectiveness of sustainable measures may
be assessed quantitatively by defining indicators which may then be made publicly available
through corporate reporting. Based on this, the measures as well as the sustainability strategy
of the company as such can be reviewed by independent organizations, evaluated and
compared with other market participants.°

The United Nations 2030 Agenda for Sustainable Development not only recognizes that

private business activity, investment and innovation are major drivers of economic growth,

7 Paris Agreement, Art. 9 para. 3.

8 United Nations General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development,
2015.

® Communication from the European Commission, Next steps for a sustainable European future - European
action for sustainability, p. 8.

10 peemsller / Braune, Der Einfluss nachhaltigen Wirtschaftens auf den Unternehmenswert, 2013, p. 2091.
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but also called upon all enterprises to apply their creativity and innovative strength to solve
sustainable development challenges.!! One exemplary item in the agenda’s goals is to

promote investment in energy infrastructure and clean energy technology.!?

Sustainability in financial markets regulation

The European Commission’s declared aim is to reorient capital flows towards sustainable
investment in order to achieve sustainable and inclusive growth. At the end of 2016, the
European Commission appointed a high-level expert group on sustainable finance which had
been given the task to work out a comprehensive scheme on how to build a sustainable
finance strategy for the EU. The expert group published its final report in January 2018 and
argued that sustainable finance is about two urgent imperatives: Firstly, the contribution of
finance to sustainable and inclusive growth has to be improved by funding society's long-term
needs. Secondly, financial stability has to be strengthened by incorporating environmental,
social and governance (hereafter: ESG) factors into investment decision-making.'?

By enacting the “Action Plan: Financing Sustainable Growth™'* the European Commission
inter alia expressed its intention to extent the fiduciary duties of managers of investment funds
and increase transparency in the field of sustainability risks and sustainable investment
opportunities. Further, asset managers shall assess and manage relevant financial risks
stemming from climate change, resource depletion, environmental degradation and social
issues.

Consequently, the European Commission adopted several legislative proposals on sustainable
finance, such as the proposal on the establishment of a framework to facilitate sustainable
investment.!> Further legislative proposals include a regulation on disclosures relating to
sustainable investments and sustainability risks and targeted amendments to Commission
Delegated Regulation (EU) 2017/565'® and Commission Delegated Regulation (EU)
2017/2359.'7 These proposed regulations aim to increase disclosures of environmental, social

and governance-related information.

"' UN General Assembly, The 2030 Agenda for Sustainable Development, para. 67, p. 29.

12 UN General Assembly, The 2030 Agenda for Sustainable Development, para. 7a, p. 19.

13 EU High-Level Expert Group on Sustainable Finance, Final Report 2018, p. 6.

14Communication from the European Commission> Action Plan: Financing Sustainable Growth, COM(2()] 8) 97 final.

15 Buropean Commission, Proposal for a Regulation of the European Parliament and of the Council on the
establishment of a framework to facilitate sustainable investment, COM(2018) 353 final

16 Draft Commission Delegated Regulation amending Regulation (EU) 2017/565.

17 Draft Commission Delegated Regulation amending Delegated Regulation (EU) 2017/2359.
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Moreover, the proposed amendments foresee an integration of ESG-related preferences into
the suitability assessment under the MiFID I1.!® This assessment of suitability is one of the
key requirements for investor protection in the MiFID II framework. It applies to the
provision of any type of investment advice and portfolio management. Investment firms
providing investment advice or portfolio management have to provide suitable personal
recommendations to their clients or have to make suitable investment decisions on behalf of
their clients. Henceforth, the clients’ ESG-related preferences would have to be queried and
consequently considered by the investment firms.

Furthermore, the regulation intends to create a new category of benchmarks which will help
investors compare the carbon footprint of their investments. Managers of investment funds
use benchmarks to measured and analyze the allocation, risk and performance of a given
portfolio by referencing the portfolio against the benchmark. Presently a wide variety of
indices is grouped together as low carbon indices and used as benchmarks for investment
portfolios.

However, the European Commission is concerned about the quality and integrity of low
carbon benchmarks which affect the effective functioning of the internal market, as many low
carbon indices are used as performance measures for investment portfolios and collective
investment schemes.!” The European Commission noted that different categories of low
carbon indices with various degrees of ambition have emerged. Those indices differ in the
scope as some benchmarks aim to lower the carbon footprint of a standard investment
portfolio while others aim to select only components that contribute to attaining the 2°C
degree objective set out in the Paris Agreement.?’

Against this background the European Commission found it necessary to introduce a clear
distinction between low-carbon and positive carbon impact benchmarks. In a low-carbon
benchmark the underlying assets should be selected with the aim of reducing carbon
emissions of the index portfolio when compared to the parent index, i.e. reflecting a relative
advantage in terms of carbon emission. On the contrary, a positive carbon impact index
should only comprise components whose emissions savings exceed their carbon emissions,

i.e. reflecting an absolute emission improvement.?!

18 EU Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU.

% European Commission, Proposal for a Regulation amending Regulation (EU) 2016/1011 on low carbon
benchmarks and positive carbon impact benchmarks, COM(2018) 355 final, recital 8.

20 European Commission, Proposal for a Regulation amending Regulation (EU) 2016/1011 on low carbon
benchmarks and positive carbon impact benchmarks, recital 9.

21 Ibid. recital 13.
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Also, users of those benchmarks sometimes lack information about the underlying
methodology of those benchmarks, particular how the benchmark administrators take into
account ESG objectives. The existing information is often scattered and makes it complicated
to effective draw comparisons of the benchmarks for investment purposes. In order for market
participants to make well-informed choices, administrators should therefore disclose the
benchmark methodology.?? In this regard the proposal would amend the EU regulation on
financial benchmarks®® with provisions setting minimum standards for low-carbon and
positive carbon impact benchmarks.?* The proposal contains an empowerment for the
Commission to describe the relevant criteria, method and underlyings in more detail by a
delegate act.

According to an assessment conducted by the European Commission, the findings imply that
institutional investors across Europe do not effectively and consistently take into account the
sustainability risks in their investment strategy. It was concluded that this observation might
be due to a lack of a clear taxonomy of sustainable and vice versa non-sustainable
investments, and further a lack of reliable and comparable information as well as a lack of
experience and skills among institutional investors and asset managers with regard to ESG
criteria.?

As a common basis for a sustainability assessment an essential measure of the European
Commission aims to establish a unified EU classification system of sustainable economic
activities (taxonomy). Building on this future taxonomy, EU standards and labels for
sustainable financial products would not only protect the integrity of and trust in the
sustainable financial market, but also provide investors seeking those products an easier
access.’® The taxonomy shall further support disclosure requirements on how institutional

investors integrate ESG factors in their investment and advisory processes.

Challenges in the practical implementation of the sustainability measures
While the taxonomy on sustainability should in the future provide some clarity and is
intended to resolve demarcation issues, it is yet not finalized. However, with regard to

investment advice, consideration of ESG shall be applied shortly, even if the criteria have not

2 Ibid. recital 15.

23 European Regulation (EU) 2016/1011 of the European Parliament and of the Council on indices used as
benchmarks in financial instruments and financial contracts or to measure the performance of investment funds
and amending Directives 2008/48/EC and 2014/17/EU and Regulation (EU) No 596/2014.

24 European Commission, Proposal for a Regulation amending Regulation (EU) 2016/1011 on low carbon
benchmarks and positive carbon impact benchmarks, amendment of Article19a.

25 European Commission Staff Working Document Impact Assessment, SWD(2018) 264 final.

26 Communication from the European Commission Action Plan: Financing Sustainable Growth, p. 4.
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yet been established. Whereas the adoption of the taxonomy is more of a timing issue,
practical difficulties arise when implementing ESG preference queries in the suitability
assessment the advisor performs with the client.

An investor may observe sustainability from different angles. Economically, a sustainable
investment strategy would first of all mean that the investment follows a steady development
in return, e.g. regularly providing capital gains or distributions over a longer investment
period. This is generally consistent with the expectations of an investor profile with a long-
term investment horizon as opposed to opportunistic short-term investments.

Although there is no fundamental contradiction between maximizing returns and
sustainability, investor preference is not as easily to grasp. This may be compared to a
consumer who is considering sustainability aspects when buying a product. First of all, the
decision maker needs a sufficient information base. In contrast to a consumer, who can
narrow his focus to the specific product and its production process, an investor would have to
bear in mind not only one item but the whole range of products a company produces when
assessing an investment choice. Especially when investing in a conglomerate, these can be
countless products in very different economic sectors. The investor will have to rely on
consolidated information provided either directly by the company or through third parties
such as his investment advisor. A practical difficulty may arise whenever a potential
investment cannot be clearly attributed in terms of positive or negative contribution with
regard to sustainability.

This applies, for example, to electric mobility, which society regards as environmentally
friendly, sustainable and future-oriented. On the surface, an investment in a company that
manufactures vehicles with electric motors would therefore be a sustainable investment. But if
one looks deeper, one might get a slightly different picture. The production of the batteries
required for energy storage requires many resources and the disposal after their useful life is
still insufficiently clarified from an ecological point of view. In addition, the rare earths used
as raw materials for production are often mined in Central African countries whose social and
ecological conditions do not meet European standards and therefore conflict with socio-
ecological sustainability principles. Further, electricity generation is currently not exclusively
based on renewable energies, so that an electric vehicle is indirectly powered by fossil fuels.
This example illustrate that sustainability aspects of capital investments require a
differentiated approach.

In cases where an investor delegates his investment decision to a third party, such as an asset

manager, the latter needs to understand the investor's preferences. This requires that the
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investor is able to articulate his specific ideas. For the advisor it is a challenge to match the
client’s ideas with the principles according to which an investment fund follows a
sustainability strategy.

One shortcoming might be that the taxonomy is European centered. Investments are made
worldwide and information on investments follows different standards outside the EU. The
taxonomy therefore should to be compatible with international standards.

Furthermore, the taxonomy should not prefer specific strategies for sustainable investments
but rather recognize sector-neutral strategies. Even if the integration of sustainability into the
advisory process may lead to a shift in market towards sustainable products, sustainable
products have a very specific and often narrow focus and are hence not very likely to become
mainstream. Asset managers shall apply different strategies in order to take sustainability
considerations into account. Instead of a focusing on green industries, a forward-looking
approach should allow for product innovation and for inducements to a more sustainable

behavior throughout all sectors.

Conclusion

It is to be welcomed that a coherent disclosure how financial markets participants integrate
aspects of sustainability and sustainable products in their investment strategies as well as the
consideration of sustainability risks in their investment decisions will foster a more
sustainable environment.

However, the degree of influence a legislator exerts on private investment decisions should
generally be questioned in terms of reasonability. Although the political goals associated with
sustainable finance are honorable, the intentions of the legislator and the private investors are
not necessarily aligned, as some investors might rather emphasis short term monetary returns.
Policy makers should respect the private autonomy of investment decisions.

Also, actively managed funds should be able to deviate from ESG-benchmarks without
having to face sanctions, as long as they explain the reason for the deviation and how ESG
might otherwise be reflected in the investment strategy. Also, the three pillars of ESG might
not necessarily be balanced equally, depending on whether the fund’s strategy for example
focusses on environmental enterprises and therefore justifiably favors this pillar over the other
two.

All measures contained in the EU sustainable finance package should come together with the
overarching aim of providing value-add to investors. Transparency provides the right

incentives to further integrate ESG and improve on existing market practices. With regard to
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investment funds regulation the asset owners’ asset allocation preferences should not be
overridden by any process or organizational requirement imposed on the fund managers.
Sustainability is certainly an important but not the only aspect to be considered as a variety of
different investment rationales exist. On the other hand, for investors and asset managers
which take into account or even focus on ESG in their investment process, the taxonomy on

sustainability features regulation will provide valuable guidance.
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THE ACCESS OF PEOPLE WITH DISABILITIES TO THE TERTIARY
EDUCATION IN POLAND AND SLOVAKIA

Dorota Lis-Staranowicz, Anna Schneiderova'

Abstract

The paper presents findings of the research into the compliance of two partnering universities of Poland and
Slovakia with the right to higher education provided to the persons with disabilities or students with specific
needs as both countries are parties to the Convention on the Rights of Persons with Disabilities. The authors
attempted to find out whether the state in its policy removes barriers/obstacles to receiving higher education by
those people. They limit the research to presenting the so-called “reasonable accommodation” provided by the

University of Warmia and Mazury in Olsztyn and the Matej Bel University in Banska Bystrica.
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I. Introduction

1. Convention on the Rights of Persons with Disabilities. Poland and Slovakia are
parties to the Convention on the Rights of Persons with Disabilities, drawn up in New York
on 13 December 2006 (hereinafter: the Convention). Slovakia ratified the Convention in
2010, and Poland in 2012. The European Union also acceded to the Convention on 23
December 2010. The demands to draw up a treaty that would protect the rights and freedoms
of people with disabilities had long been put forward. It was argued that current international
regulations, although addressed to all> were inadequate, as they failed to recognize the special
circumstances of people with disabilities. More importantly so, as disability surrounds us and
is an important social problem, as shown by statistical data: “In the EU, one in six people -
around 80 million - has a disability that ranges from mild to severe. According to the Council

of Europe Commissioner for Human Rights, this figure within the Council of Europe member

' Dr hab. Dorota Lis-Staranowicz, Faculty of Law and Administration, University Warmia and Mazury in
Olsztyn, Poland, Head of Constitutional Law Department, staran@uwm.edu.pl — PhDr. Anna Schneiderova,
PhD., Faculty of Law of Matej Bel University in Banska Bystrica, Slovakia, Department of International and
European Law and Legal Communication, lecturer, anna.schneiderova@umb.sk

2 For example, the International Covenant on Economic, Social and Cultural Rights, the International Covenant
on Civil and Political Rights, the International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women, the
Convention on the Prohibition of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the
Convention on the Rights of the Child and the International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families.
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states is between 10 and 15 percent of the population, i.e. between 80 and 120 million
people™.

The purpose of the Convention is to ensure full and equal enjoyment of all human
rights and fundamental freedoms by persons with disabilities and to strengthen their inherent
dignity (Article 1 paragraph 1 of the Convention). That act includes a legal definition of
disability, which is the starting point for understanding the problems faced by people with
disabilities. Thus “the disability is an evolving concept and that disability results from the
interaction between persons with impairments and attitudinal and environmental barriers that
hinders their full and effective participation in society on an equal basis with others”. In
addition, persons with disabilities includes those who have “long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may hinder their
full and effective participation in society on an equal basis with others” (Article 1.2 of the
Convention). As emphasized in the legal science, disability is the effect of (factual, legal,
technological, etc.) barriers that prevent people with impaired physical ability from fully
participating in society. After removing these barriers, those people can fully enjoy the rights
and freedoms guaranteed to every human being. Removing those barriers is the obligation of
States Parties to the Convention. To this end, they undertake legal, organizational, scientific,
technological, informational and educational measures. Such measures aim to fully implement
the provisions of the Convention (Article 4 of the Convention). However, one must be aware
that the States Parties to the Convention are diverse in terms of economic development, which
has a direct impact on the quality of life of their citizens and the level of rights and freedoms
guaranteed thereto. In particular, social rights, important from the point of view of legal
security of people with disabilities, require significant financial outlays and public funds.
Therefore, “with regard to economic, social and cultural rights, each State Party undertakes to
take measures to the maximum of its available resources and, where needed, within the
framework of international cooperation, with a view to achieving progressively the full
realization of these rights, without prejudice to those obligations contained in the present
Convention that are immediately applicable according to international law” (Article 4.2
Convention). In addition, the Convention uses the term “reasonable accommodation”, which
means necessary and appropriate modification and adjustments not imposing a

disproportionate or undue burden, where needed in a particular case, to ensure to persons with

3 Clifford, J.: The UN Disability Convention and its Impact on European Equality Law. In: The Equal Rights
Review, 2011, ¢. 6, s. 11, ISSN 1757-1650.
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disabilities the enjoyment or exercise on an equal basis with others of all human rights and
fundamental freedoms.

2. Right to Education. The Convention guarantees people with disabilities the right to
education (Article 24 of the Convention)*. States Parties shall ensure an inclusive education
system at all levels and lifelong learning. In realizing this right, States Parties shall ensure
that: (a) Persons with disabilities are not excluded from the general education system on the
basis of disability, and that children with disabilities are not excluded from free and
compulsory primary education, or from secondary education, on the basis of disability; (b)
Persons with disabilities can access an inclusive, quality and free primary education and
secondary education on an equal basis with others in the communities in which they live; (c)
Reasonable accommodation of the individual’s requirements is provided; (d) Persons with
disabilities receive the support required, within the general education system, to facilitate their
effective education; (e) Effective individualized support measures are provided in
environments that maximize academic and social development, consistent with the goal of full
inclusion (Article 24.2 Convention). Moreover, “States Parties shall ensure that persons with
disabilities are able to access general tertiary education, vocational training, adult education
and lifelong learning without discrimination and on an equal basis with others. To this end,
States Parties shall ensure that reasonable accommodation is provided to persons with
disabilities” (Article 24.5 of the Convention). It follows from the above that people with
disabilities should have access to education, including to higher education.

3. The objective of the paper. The objective of our paper is to determine whether
persons with disabilities enjoy the right to higher education in Poland and Slovakia. Does the
state in its policy removes barriers/obstacles to receiving higher education by those people.
We will limit our research to presenting the so-called “reasonable accommodation” provided
by the University of Warmia and Mazury in Olsztyn and the Matej Bel University in Banska

Bystrica.

I1. Access to General Tertiary Education in Poland
1. General information about persons with disability’. The National Population and

Housing Census of 2011 determined that there were 4,697.0 thousand (nearly 4.7 million)

4 GILGA, K.: Dostepnosé¢ szkolnictwa wyzszego dla 0sdb z niepetnosprawnoscig w Polsce. In: STUDIA
OECONOMICA POSNANIENSIA, 2015, €. 10, s. 82, ISSN 2449-9099.

3 It is indicated in the legal science that Poland “lacks an implemented, modern, up-to-date nationwide document
adapted to the new state of affairs, existing after ratification of the United Nations Convention on the Rights of
Persons with Disabilities, setting directions of state policy towards people with disabilities”. Such documents
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people with disabilities living in Poland. It accounts for 12.2% of the country's population. In
turn, the European Health International Survey (hereinafter: the EHIS) (as of 2014) states that
there were 7,689.8 thousand (almost 7.7 million) of people with biological disabilities in
Poland, of which 2,464.8 thousand people with severe and 5,255,000 with less severe
impairments. According to the EHIS, there number of children with disabilities reached 211
thousand. “As a result, at the end of 2014, the structure of people with legally confirmed
disabilities according to the results of the European Health Survey was as follows: 42% of
disabled people held a certificate of moderate disability, 28% - of severe disability and 25% -
of mild disability. Children up to 16 years of age, however, constituted 5% of the total
population of people whose disability was legally confirmed.”®

The statistics show that the number of students with disabilities in Poland is growing:
in 2005 were over 9,000 students, in 2007 studied 20,000 persons with disability, in 2010 -
almost 30,000, in 2015 studied 26,341 students with disability, while in 2016 were 25,121
students with disability’. In 2015 and 2016, we recorded a decrease in the number of students
with disabilities in comparison to 2010. It was caused by a decrease in the total number of
students in Poland and by demographic problems. It should be noted that the group of
students with disabilities is diverse. In 2016, there were 1,989 deaf or hearing-impaired
students, while 2,225 were blind or visually impaired, and 6,047 students had reduced
mobility while 640 persons were immobile. 13,411 persons were affected by another type of
disability®.

Although the assessment of the increase in the number of tertiary education
participants with disabilities may be positive, the ratio of students with disabilities in relation
to non-disabled students is not optimistic. As of 30 November 2016, the student population in
Poland reached 1,348.822, of which merely 25,212 were people with disabilities. “Despite the
decrease in the number of students and doctoral students at universities supervised by the

Minister of Science and Higher Education, the percentage of peopledisabled in 2014-2017

were adopted by the Czech Republic and Austria. See: MICHALSKA, A. ZAREMBA, J.: Status prawny 0séb z
niepetnosprawnoscia w Polsce na podstawie obowigzujacych regulacji prawnych z uwzglednieniem poréwnania
strategii w tym zakresie w Republice Austriackiej oraz Republice Czeskiej. In: Niepetnosprawnos¢ —
zagadnienia, problemy, rozwigzania, 2017, ¢. 2, s. 10, ISSN 2084-7734.

¢ Demographic data available on the website of the Office of the Government Plenipotentiary for Disabled
People

[online] http://www.niepelnosprawni.gov.pl/p,78,dane-demograficzne, (access: 16 September 2018).

7 Demographic data available on the website of the Office of the Government Plenipotentiary for Disabled
People

[online] http://www.niepelnosprawni.gov.pl/p,78,dane-demograficzne, (access: 16 September 2018).

8 Demographic data available on the website of the Office of the Government Plenipotentiary for Disabled
People

[online] http://www.niepelnosprawni.gov.pl/p,78,dane-demograficzne, (access: 16 September 2018).
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remained stable approximately 2%°. The following barriers blocking access of the disabled
people to higher education were indicated. First, academic teachers’ insufficient knowledge of
disability. Second, a low level of organizational preparation of universities “to offer education
to disabled people, including inadequate teaching materials to meet the specific needs of
people with sensory dysfunction (sight, hearing, speech)”. Third, “unequal access to
universities in individual regions of the country.” Fourth, the material status of a person with
disabilities and his/her family. Fifth, “in the past there were no legal guarantees for access of
disabled people to universities"'’.

2. Domestic law and legal obligation of tertiary education institutions. First and
foremost, universities have no legal right to close a disabled person’s access to tertiary
education'!. What is more, universities are legally obliged to assist students with disabilities
and create appropriate conditions for them in order to receive education and conduct research.
Such an obligation was imposed in 2011 by the Act of 27 July 2005 Law on Higher Education
(repealed). The basic tasks of the university (hereinafter: the university) were to create
conditions for people with disabilities to ensure their full participation in the educational and
research process. The university was obliged, inter alia, to: a) take into account the special
needs of disabled students in the educational process, b) when determining the conditions and
procedures of recruitment, account for the specific needs of disabled university candidates.
To this end, non-public and public universities received grants for tasks related to opening
access to higher education for disabled students. Students with disabilities were also entitled
to financial assistance.

The above obligations of universities were reiterated by the Act of 20 July 2018 Law
on Higher Education and Science'? . The Law on Higher Education (2018), which provides
that the basic task of a university is to ensure appropriate conditions for people with
disabilities to participate fully in a) the admission process; b) education; c¢) conducting
scientific research (Article 11). In order to implement the said task, universities are provided
with adequate financial resources (Article 365). To this end, a disability support fund is
established at the university (Article 409).

° The Report of The Supreme Audit Office [online] https://www.nik.gov.pl/plik/id,18209,vp,20806.pdf (access:
28 January 2019).

10 ZEBRAK, A.: Edukacja os6b z niepetnosprawno$ciami na poziomie szkolnictwa wyzszego. In: Biuletyn
Rzecznika Praw Obywatelskich, 2012, ¢. 7, s. 101, ISSN 0860-7958.

' KONARSKA, P.: Ksztalcenie 0sob niepetnosprawnych w $wietle aktualnych regulacji prawnych. In: Forum
Prawnicze, 2017, ¢. 5, s. 48, ISSN 2081-688X.

12 Ustawa z dnia 20 lipca 2018 r. Prawo o szkolnictwie wyzszym i nauce (Dz. U. poz. 1668).
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Disability (cash and non-cash) benefits are fundamental for promoting the inclusion
and active participation of students with disabilities. Cash benefits for persons with
disabilities are as follows: a) the social pension in the amount of PLN 1029,80 gross (PLN
878,12 net) paid on a monthly basis, b) maintenance grants for underprivileged students
(income threshold: monthly income per person may not exceed PLN 1051,70); c¢) students are
entitled to a scholarship for people with disabilities (Article 86). The amount of that
scholarship depends on the degree of disability: a low degree of disability (last academic year
— PLN 350), a moderate degree of disability (PLN 450), a significant degree of disability
(PLN 500), d) a Ph. D. student with disabilities has the right to a doctoral scholarship
increased by 30% of the basic amount (Article 209).

According to the International Labour Organization, “cash benefits are the preferred
option” because they do not generate high administrative costs and ensure leeway in
sependung. The above-mentioned cash benefits are necessary and important, but they do not
fully open the access to higher education for persons with disabilities. Thus social security of
students with disabilities should not be limited to cash benefits. Due to the fact the university
is obliged to open access to higher education for people with disabilities, students need
additional assistance or so-called reasonable accommodation. The above assertion is
corroborated by the research on students with disabilities. To the question, “what specifically
do people with disabilities expect in order to study? the answers primarily indicated financial
support in the form of a special scholarship for disabled people (almost 60% of responses)
[...]. As compared to other forms of support, financial assistance is of lesser importance with
respect to persons with severe disabilities and special needs (about 40% of responses),
perhaps because they already receive financial support from other sources. For those persons,
adapting the buildings and classrooms (up to 30.4% of indications of people with severe
disabilities to approx. 5% for others, approx. 15% for those with special needs), as well as
help of an assistant (about 9% in comparison to 3.8% for all respondents) and transport
services (approx. 6% with a general percentage of 2%) are more important than to others.
Approx. 4% of students, more frequently those attending public universities (5.1% compared
to 2.8% in relation to non-public universities), with mild disabilities (7.1%) count on
specialized equipment. “Other” needs, most often of a social nature, were indicated by 7.2%
of students, and among them very often there was “understanding on the part of lecturers”
[...], “friendly atmosphere” [...] and “a positive attitude of the academic community” [...],
“conversation with a person with a similar disorder (schizophrenia), who is a student at the

same university” [...], flexibility of studying conditions “the possibility of derogations from
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the study regulations or separate regulations for disabled students” [...], “a possibility to pass
courses on an individual basis™ [...], available facilities: “I need a place where I can lie down -
relieve my spine” [...]""°.

3. Reasonable accommodation provided by the University of Warmia and
Mazury in Olsztyn. It transpires from the analysis so far that one of the obligations of
universities in Poland is to open access to higher education for people with disabilities. Such
access consists of three stages: a) the admission stage, b) the education and training stage, c)
the stage of conducting research as part of doctoral studies. The above-mentioned
responsibilities of the University of Warmia and Mazury in Olsztyn (hereinafter: the UWM)
are carried out with genuine commitment, actively promoting the university as a place that is
friendly to people with disabilities. The University received almost 3.5 million PLN for the
reasonable accommodation in 2015 -2017'*. According to the report of the University, the
academic year 2018/2019 as of 28 December 2018, at the request of the applicants for
inclusion in the register of students with disabilities each faculty of UWM records all together
505 students with specific needs out of the total number of 18,700 of regular students.
Reasonable accommodation is achieved using the following instruments:

Above all, there is a guardian for students with disability at each department. He/she is
appointed by the dean from among the faculty and his/her obligation is to provide support in
the field of education. In addition, classes, as well as course completion assessments and
exams can be conducted using alternative solutions to facilitate the study of people with
disabilities. The use of alternative solutions, however, must not lead to a reduction of
substantive requirements for students with disabilities'’.

Moreover, in justified cases a student with a disability may apply for adapting the classes
(examinations) to individual needs arising from a given disability, in particular to: a) receive
(printed or electronic) teaching materials from a lecturer, b) record the course of classes on
sound recording devices, c¢) use specialized equipment enabling or facilitating education
(including magnifying glass, enlarger, Braille notation, specialist computer software), d)
change the form of taking examinations from written to oral or oral to written, e) extend the

time of the exam, f) change the examination room to a room accessible by people in

13 SZTOBRYN-GIERCUSZKIEWICZ, J.: Szanse i ograniczenia ksztalcenia akademickiego o0s6b z
niepelnosprawnosciami w Polsce — perspektywa socjologiczna, £odz: Wydawnictwo Politechniki f.6dzkiej,
2018, s. 118-119, ISBN 978-83-7283-904-6.

14 The Report of The Supreme Audit Office [online] https://www.nik.gov.pl/plik/id,18209,vp,20806.pdf (access:
28 January 2019).

5 FILIP, D.: Wsparcie studentdow i doktorantow z niepetnosprawnosciami na Uniwersytecie Warminsko-
Mazurskim w Olsztynie. In: ZAORSKA. M, a kol.: Lokalne dziatlania w polu pedagogiki specjalnej. Kierunki-
problemy-rozwiazania, Olsztyn: Wydawnictwo UWM, 2018, s. 32-33, ISBN9788381000901.
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wheelchairs, g) other, resulting from the type of disability of the student, e.g. exemption from
participating in physical education classes requiring physical ability and replacing them with
alternative classes, h) change the form of the internship, if the type of disability prevents its
completion'®.

The assistance provided by the UWM also includes non-cash benefits. During the studies,
people with disabilities can use the support in the form of: a) a personal assistant, who
provides support in the educational process, b) transport services, d) sign language interpreter,
e) stenographer assistance, ) psychologist help for students with disabilities on the autism
spectrum, f) the help of a college career counsellor, g) special language learning, h) specially
prepared physical education classes, 1) specialized equipment dedicated to students who are
deaf, hearing impaired or blind, e.g. terminals enabling on-line connection with sign language
interpreter, j) lectures translated into Braille and polish sign language, k) induction loops, 1)
specialist equipment rental. In addition, educational materials are collected in an alternative
form (films, translations of lectures to sign language or Braille) !”.

A special unit operating at the UWM — the Office for Persons with Disabilities is
responsible for providing the above described forms of assistance to students'8. In turn, the
Team for Elimination of Architectural Barriers is responsible for elimination of architectural
barriers. In 2015, the University of Warmia and Mazury developed a guide containing
information about roads and budgets on campus without architectural barriers™. An
important role is also played by the plenipotentiary for students with disabilities operating at
each UWM department. He/she has direct contact with students, provides assistance and helps
solve problems of students with disabilities. “Thanks to the structure of the university, these
units have a real impact on the organization of the educational process, taking into account the
specific needs of their clients. In addition, they can initiate activities that require specialist

knowledge and awareness of the needs of people with different types of disabilities”°. What

16 Tbidem.

7 Information of the Office for People with Disabilities of the UWM [online]
http://www.uwm.edu.pl/bon/content/doradca-zawodowy-w-biurze-ds-0s%C3%B3b-niepe%C5%82nosprawnych
(access: 6 October 2018).

8 FILIP, D.: Wsparcie studentow i doktorantow z niepetnosprawnosciami na Uniwersytecie Warminsko-
Mazurskim w Olsztynie. In: ZAORSKA. M, a kol.: Lokalne dzialania w polu pedagogiki specjalnej. Kierunki-
problemy-rozwigzania, Olsztyn: Wydawnictwo UWM, 2018, s. 33-34, ISBN9788381000901.

1 The Report of The Supreme Audit Office [online] https://www.nik.gov.pl/plik/id,18209,vp,20806.pdf (access:
28 January 2019).

20 7ZEBRAK, A.: Edukacja osob z niepetnosprawnosciami na poziomie szkolnictwa wyzszego. In: Biuletyn
Rzecznika Praw Obywatelskich, 2012, ¢. 7, s. 101, ISSN 0860-7958; Benkova, M. Copkova, R.: Teachers and
students with special needs at the university. In: Online Journal for Research and Education, 2018, ¢. 13, s. 19,
ISSN 2313-1640 [online] https://journal.ph-noe.ac.at/index.php/resource/article/view/607 (access 10 February
2019).
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also deserves recognition are trainings and courses organized by the UWM, the aim of which
is to increase the competence of academic staff in the area of education of students with
disabilities, e.g. a sign language course, training courses: “The functioning of students with

disabilities in the academic environment”, “Savoir vivre”, etc.

I1I. The Access to General Tertiary Education in Slovakia

1. Domestic law and legal obligation of tertiary education institutions. Similarly to the
Polish universities, also Slovak universities have a legal duty to enable a disabled person’s
access to tertiary education. However, Slovak legislation in this matter uses a different
terminology. Disabled persons/students are referred to as the students with specific needs?'.

Also, Slovak universities are legally obliged to assist students with disabilities and create
appropriate conditions for them in order to receive education and conduct research. Such an
obligation is imposed by § 100 of Act no. 131/2002 Coll. on Higher Education (“The higher
education institution creates a universally accessible academic environment by also creating
the appropriate conditions of study for students with specific needs without lowering the
requirements for their study performance. (§100 (1)), as amended, together with Decree of
the Ministry of Education, Science, Research and Sport of the Slovak Republic no. 458/2012
on minimum entitlements of students with specific needs. As a result of this, universities and
other higher education institutions developed their internal guidelines related to this issue in
connection with the application of the Decree in order to create relevant conditions for the
study for their full-time and part-time students with specific needs respecting their special
study needs (e.g. Study guide for the students with specific needs of the Matej Bel University
in Banskd Bystrica)??. These guidelines must comply with the valid legislation and
international obligations of the Slovak Republic, according to which equal opportunities and
the right to education for all shall be safeguarded (Art. 42 (1) of the Constitution of the SR;
CRDP, etc.).

2. Reasonable accommodation provided by the Matej Bel University in Banska
Bystrica.

For the University to be able to comply with the above legislation, students with

specific needs must be identified and defined in accordance with the above mentioned Act on

21 SMIDOVA, M.: Studenti so $pecifickymi potrebami vo vysokoskolskom prostredi. In: Studia Aloisiana, 2013,
¢. 1,s. 37, ISSN 1338-0508.

22 SOSKOVA, L.: Podpora §tudentov so $pecifickymi potrebami v podmienkach vysokoskolského vzdeldvania
v Slovenskej Republike. In: Zbornik z vedeckej konferencie: Uloha zdravotnictva a socialnej prace v dnesnej
spolo¢nosti. Rimavska Sobota, 2018, s. 96, ISBN: 978-80-972352-8-4.
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Higher Education and the ministerial Decree. The Annex to the Decree stipulates the
minimum entitlements of students with specific needs under § 100 par. 2 (a) of Act no.
131/2002 Coll. on Higher Education, as amended. In accordance with the Annex, the Study
guide for the students with specific needs of the Matej Bel University in Banska Bystrica
recognises six groups of the students with specific needs (Part II, Article 3), as follows:

a) students with sensory, physical and multiple disabilities,

b) students with chronic diseases,

c) students with health impairment,

d) students with psychiatric disorders,

e) students with autism or other pervasive developmental disorders,

f) students with learning disorders?.

Under Part II, Article 3 (3) “applicants and students with specific needs are as a result
of their health disadvantage and/or learning disabilities, combined with the social factors that
result from them, are disadvantaged in access to higher education. To overcome this
disadvantage, they require targeted support services and reasonable adjustments, without
lowering claims on their learning outcomes”. For the purposes of assessing the specific needs
of students and subsequently granting appropriate adjustments to study and support for studies
as well as for registration purposes and for statistical purposes, the Study guide further
characterizes the students with specific needs and provides a brief description of individual
groups and further categories with the expected supporting services or requests for assistance
of another person (Part 11, Article 4).

In addition, the Study guide specifies rights and responsibilities of the three subjects
engaged in the study with specific needs (Part III, Articles 5, 6 and 7). These subjects are the
applicant for the study (A), the student (B) and the University (C). In the following part we
will focus on the positions of the applicant and the students as the University acts as the
obligatory subject.

A - as for the applicant — the University and individual faculties have coordinators for the
students with specific needs, who within a sufficient enough time before the admission
examination provides all relevant information for the applicant in respect to his/her health
disadvantage or learning disorders and their impact on the one’s ability to study. The

applicant with specific needs has to consider the prerequisites for study from the point of:

2 BELIKOVA, V. ZELENA, H. BABULICOVA, Z.: Specifikd integracie $tudentov so $pecifickymie
edukacnymi potrebami na vysokej Skole. In: GRANT Journal, 2012, ¢. 1, s. 7-10, ISSN 1805-062X, 1805-0638
[online] http://journaldatabase.info/articles/pecifika_integracie tudentov_so.html (access: 10 February 2019).

176



a) level of knowledge,

b) technical and personal readiness and motivation,

c) content, extent and form of study requirements,

d) conditions offered by the MBU, and

e) the limits arising from the health disability.
Once the applicant decided to apply for the study, the person accepts the responsibility for the
risks that could prevent them in the study.

B — Once the applicant is enrolled and becomes the student, he or she should apply for
the students with specific needs status and based on this he or she has the right to: - be
provided with specific educational means, - individual educational approaches, in particular
the individual teaching of selected subjects of study programme for students with sensory
disabilities, - special conditions for carrying out study duties without reducing the
requirements for study performance, - individual approach of university teachers, - forgiving
of tuition fees in justified cases, if the study is longer than the standard length of the relevant
study programme. The requested individual study plan is granted in compliance with the
regulations of each faculty of the University. The University is also required to provide
barrier-free access to the building and gradually remove the barriers existing in the University
premises. Also, students with special needs are entitled to a social scholarship from the state
budged and under § 96 of Act no. 131/2002 Coll. on Higher Education they may be awarded a
social scholarship even after exceeding their standard length of study if this exceedance is due
to their disability.

A student who agrees to evaluate his / her specific needs has the right by law to
support services, according to the extent and type of specific needs, in particular:

a) Ensuring the possibility of using specific learning resources,

b) Individual learning approaches, in particular individual teaching of selected subjects
of the study programme for students with sensory disabilities,

c) Special conditions for carrying out study duties without reducing the requirements for
study performance,

d) Individual approach of higher education teachers,

e) Remission of tuition fees in justified cases where the duration of the study programme

is longer than the standard length of study.

The co-ordinator should help the student to get oriented within the possibilities of the

claims and in the application propose those that best reflect the real specific needs of the

particular student. The co-ordinator is thus involved in the preparation of the proposal for
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appropriate adjustments and support services. Having already communicated with the student
at this early stage and is best acquainted with their situation, and becomes a primary contact
person for students with specific needs.

Students with special needs have special educational needs. These are individually
conditioned by individual abilities. The co-ordinator will help the student to express them in
the application as e.g. the need of: individual study plan (this is granted according to the study
regulations of the respective faculty), the use of individually chosen educational methods and
forms, individual pace of work, individual approach of the teacher to the students, or the use
of specific means, aids and equipment.

According to the report of the University Co-ordinator for work with students with
specific needs in the academic year 2018/2019 as of 31 October 2018, at the request of the
applicants for inclusion in the register of students with specific needs and their agreement
with the assessment of specific needs and personal data, each faculty of Matej Bel University
records all together 50 students with specific needs out of the total number of 15,000 of
regular students. Pursuant to § 100 of Act no. 131/2002 Coll. on Higher Education
Institutions, as amended, and Decree No. 458/2012 Coll. on the minimum requirements of a
student with specific needs, the number of students with specific needs studying at our
university has increased, as compared to the previous academic year. Added were students
with multiple disabilities. As for the Faculty of Law in particular, in the current academic year
(2018/2019), we recorded an increase in the group of students with specific learning
disabilities.

Students registered under the Student Guidance for Students with Specific Needs at
MBU have met the conditions for inclusion in the register of students with specific needs.
Individual study plans (as requested) and admissibility of proposed adjustments and support
services for the academic year 2018/2019 have been approved by faculty deans” decisions. All
students with specific needs at the MBU are properly registered in the academic information
system. All heads of the concerned departments at all faculties of the MBU in Banska

Bystrica were provided with the above-mentioned information about the students.

Conclusion
Based on the information provided for both partnering universities we may conclude
that the level of support of the disabled students or the students with specific needs is on

above the average level and therefore both institutions show compliance with the Convention.
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In June 2018, the Matej Bel University Coordinator participated in a national
coordinator meeting organized annually by the Ministry of Education, Research and Sports of
the Slovak Republic. The topic of the meeting, inter alia, was the evaluation of the UNIAL
Project, in which MBU participated. In evaluating the architectural barrier-free environment
of our university, we ended up among the highly rated universities. Problems that we will
have to address and solve before the next accreditation are editing websites, electronic
documents, information systems, and assistive technologies. For instance, we have to apply
basic rules for web applications for disabled students (text structure, contrast colours, relative
font size, alternative text to pictures, tables with headings, etc.). The University Coordinator
notes that cooperation with most faculty coordinators has improved in the past academic year.
There were also two joint coordinators' meetings in which the current issues that they
encounter in their work were discussed.

To sum up, it may be stated that the two monitored universities try to create the most
suitable conditions for the disabled students / the students with specific needs in each
academic year. They provide barrier-free access both to the study and information. However,
the time only will show what other specific need will occur among the students in the future
and in such case, also the national legislation and subsequently the university and faculties’
regulations and guidelines would have to react to that in order to meet the needs of the
students who want to acquire university education despite their unfavourable position and
often difficult conditions. This is also the reason why their effort should be highly valued and

rewarded through every possible assistance offered to them.
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